CITY OF SOLANA BEACH

SOLANA BEACH CITY COUNCIL, SUCCESSOR AGENCY TO THE REDEVELOPMENT
AGENCY, PUBLIC FINANCING AUTHORITY, AND HOUSING AUTHORITY

AGENDA

Joint REGULAR Meeting
Wednesday, June 9, 2021 * 6:00 p.m.

Teleconference Location Only-City Hall/Council Chambers, 635 S. Highway 101, Solana Beach, California
This meeting will be conducted in accordance with Governor Newsom’s Executive Order N-29-20 related to the COVID-19 virus.

MEETING LOCATION WILL NOT BE OPEN TO THE PUBLIC

Due to the Executive Order to stay home, in person participation at City Council meetings will not be
allowed at this time. In accordance with the Executive Order to stay home, there will be ho members of
the public in attendance at Council Meetings. Alternatives to in-person attendance for viewing and
participating in City Council meetings are being provided under provided below.

AGENDA MATERIALS

A full City Council agenda packet including relative supporting documentation is posted online
www.cityofsolanabeach.org Closed Session Agendas are posted at least 72 hours prior to regular meetings
and at least 24 hours prior to special meetings.

WATCH THE MEETING

e Live web-streaming: Meetings web-stream live on the City’s website on the City’s Public Meetings
webpage. Find the large Live Meeting button.

e Live Broadcast on Local Govt. Channel: Meetings are broadcast live on Cox Communications -
Channel 19 / Spectrum (Time Warner)-Channel 24 / AT&T U-verse Channel 99.

e Archived videos online: The video taping of meetings are maintained as a permanent record and
contain a detailed account of the proceedings. Council meeting tapings are archived and available
for viewing on the City’s Public Meetings webpage.

PuBLIC COMMENTS

o Written correspondence (supplemental items) regarding an agenda item at an open session
meeting should be submitted to the City Clerk’s Office at clerkoffice@cosb.org with a) Subject line to
include the meeting date b) Include the Agenda Item # as listed on the Agenda.

o Correspondence received after the official posting of the agenda, but before 3:00 p.m. (or 3 hrs. prior
to the meeting start time) on the meeting day, will be distributed to Council and made available
online along with the agenda posting. All submittals received before the start of the meeting will be
made part of the record.

o  Written submittals will be added to the record and not read out loud.

o The designated location for viewing supplemental documents is on the City’s website
www.cityofsolanabeach.org on the posted Agenda under the relative Agenda Item.

OR
Verbal comment participation: If you wish to provide a live verbal comment during the meeting,
attend the virtual meeting via your computer or call in.
Before Meeting

o Sign up (register) to speak at the virtual meeting for the Zoom webinar as early as possible and
at least 3 hours prior to the start of the meeting so that Staff can manage the speaker list.

- Public Participation Link: https://cosb-org.zoom.us/webinar/register/WN_Ifo 8KK8R6GkxueilyXdw
-Follow the prompts to enter your name and email address and identify the item you are speaking on.

o Join the meeting by locating your confirmation email, that was sent immediately following registration,
which will provide your log-in link.

o Join/Log-In to the meeting at least 15 minutes prior to the start time so that the City Clerk can verify
you are ready to speak before the meeting begins.

o If your computer does not have a mic to speak or you have sound issues, you can use the call-in
audio information (Zoom ID, Participant ID) from a landline or cell phone to join the meeting for the
audio accessibility.

o Ifyou call in as well for better audio, mute your computer's speakers to eliminate feedback so that you
do not have two audios competing when you are speaking.

During Meeting:

o Choose Gallery View to see the presentations, when applicable.
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mailto:clerkoffice@cosb.org
http://www.cityofsolanabeach.org/
https://cosb-org.zoom.us/webinar/register/WN_lfo_8KK8R6Gkxue9ilyXdw

o Participants will be called upon from those who have Registered and their name is identified by the
City Clerk calling from the registration list. You will be called on by name and unmuted by the
meeting organizer and then you may provide comments for the allotted time. Allotted speaker times
are listed under each Agenda section.

SPECIAL ASSISTANCE NEEDED - AMERICAN DISABILITIES ACT TITLE 2

In compliance with the Americans with Disabilities Act of 1990, persons with a disability may request an
agenda in appropriate alternative formats as required by Section 202. Any person with a disability who
requires a modification or accommodation in order to participate in a meeting should direct such request to the
City Clerk’s office (858) 720-2400 clerkoffice@cosb.org at least 72 hours prior to the meeting.

CiTY COUNCILMEMBERS

Lesa Heebner, Mayor

Kristi Becker Kelly Harless David A. Zito Jewel Edson
Deputy Mayor  Councilmember Councilmember Councilmember
District 1 District 3
Gregory Wade Johanna Canlas Angela lvey
City Manager City Attorney City Clerk

SPEAKERS:
See Public Participation on the first page of the Agenda for publication participation options.

READING OF ORDINANCES AND RESOLUTIONS:

Pursuant to Solana Beach Municipal Code Section 2.04.460, at the time of introduction or adoption of an
ordinance or adoption of a resolution, the same shall not be read in full unless after the reading of the title,
further reading is requested by a member of the Council. If any Councilmember so requests, the ordinance
or resolution shall be read in full. In the absence of such a request, this section shall constitute a waiver by
the council of such reading.

CALL TO ORDER AND ROLL CALL:
CLOSED SESSION REPORT:

FLAG SALUTE:

PROCLAMATIONS/CERTIFICATES: Ceremonial
None at the posting of this agenda

PRESENTATIONS: Ceremonial items that do not contain in-depth discussion and no action/direction.
None at the posting of this agenda

APPROVAL OF AGENDA:

ORAL COMMUNICATIONS:

Note to Public: Refer to Public Participation for information on how to submit public comment.

This portion of the agenda provides an opportunity for members of the public to address the
City Council on items relating to City business and not appearing on today’s agenda by
having submitted written comments for the record to be filed with the record or by registering
to join the virtual meeting online to speak live, per the Public Participation instructions on the
Agenda.
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Comments relating to items on this evening’s agenda are taken at the time the items are
heard. Pursuant to the Brown Act, no action shall be taken by the City Council on public
comment items. Council may refer items to the City Manager for placement on a future
agenda. The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

COUNCIL COMMUNITY ANNOUNCEMENTS / COMMENTARY:
An opportunity for City Council to make brief announcements or report on their activities. These items
are not agendized for official City business with no action or substantive discussion.

A. CONSENT CALENDAR: (Action Items) (A.1. - A.12.)

Note to Public: Refer to Public Participation for information on how to submit public comment.
Items listed on the Consent Calendar are to be acted in a single action of the City Council
unless pulled for discussion.

Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

Those items removed from the Consent Calendar by a member of the Council will be trailed to
the end of the agenda, while Consent Calendar items removed by the public will be discussed
immediately after approval of the Consent Calendar.

A.1. Minutes of the City Council.
Recommendation: That the City Council

1. Approve the Minutes of City Council meetings held April 28, 2021 and
May 12, 2021.

Iltem A.l. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.2. Register Of Demands. (File 0300-30)

Recommendation: That the City Council

1. Ratify the list of demands for May 8, 2021 — May 21, 2021.
Item A.2. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.3. General Fund Budget Adjustments for Fiscal Year 2020/21. (File 0330-30)
Recommendation: That the City Council

1. Receive the report listing changes made to the Fiscal Year 2020-2021
General Fund Adopted Budget.

ltem A.3. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.
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A.4. Fiscal Year 2021/22 Municipal Improvement Districts Benefit (MID) Fees.
(File 0495-20)

Recommendation: That the City Council

1. Approve Resolution 2021-069, setting the Benefit Charges for MID No. 9C,
Santa Fe Hills, at $232.10 per unit for FY 2021/22.

2. Approve Resolution 2021-070, setting the Benefit Charges for MID No. 9E,
Isla Verde, at $68.74 per unit for FY 2021/22.

3. Approve Resolution 2021-071, setting the Benefit Charges for MID No. 9H,
San Elijo Hills # 2, at $289.58 per unit for FY 2021/22.

4. Approve Resolution 2021-072, setting the Benefit Charges for MID No. 33,
Highway 101/Railroad Right-of-Way, at $3.12 per unit for FY 2021/22.

Iltem A.4. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.5. Fiscal Year 2021/22 Fire Benefit Fee. (File 0390-23)
Recommendation: That the City Council

1. Adopt Resolution 2021-073:
a. Setting the FY 2021/22 Fire Benefit Fee at $10.00 per unit, and
b. Approving the Fee for levying on the tax roll.

Iltem A.5. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.6. WageWorks/HealthEquity Amendment. (File 0520-30)
Recommendation: That the City Council

1. Adopt Resolution 2021-084 approving and authorizing the City Manager to
execute the temporary amendment with WageWorks/HealthEquity in order
to comply with options available under The Consolidated Appropriations Act,
2021 for Flexible Spending Accounts.

Iltem A.6. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.7. City Hall and Fire Station Water Damage Repair Project. (File 0700-25)
Recommendation: That the City Council

1. Adopt Resolution 2021-077:
a. Accepting as complete the City Hall and Fire Station Water Damage
Repair Project, Bid 2020-02, constructed by War Rhino, Inc.
b. Authorizing the City Clerk to file a Notice of Completion.

Iltem A.7. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.
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A.8. Glenmont Underground Utility District Seed Money & Boundary Revision.
(File 1010-90)

Recommendation: That the City Council

1. Adopt Resolution 2021-068 approving the additional payment of an amount
not to exceed $25,000 from the City’s share of CPUC Rule 20A funds in
seed money to cover the design costs for the preparation of preliminary
plans and preliminary cost estimate by SDG&E for the revised district
boundary that would add properties along a portion of Marview Drive and all
of Ford Avenue to the Glenmont Avenue Underground Utility District.

Iltem A.8. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.9. Streetlight Maintenance and Repairs. (File 0820-60)
Recommendation: That the City Council

1. Adopt Resolution 2021-067:

a. Authorizing the City Manager to execute an agreement with Siemens
Mobility, Inc. for FY 2021/22 for streetlight maintenance and repairs
services, at an amount not to exceed $65,800.

b. Authorizing the City Manager to extend the agreement for four additional
one-year terms, at the City’s option, at an amount not to exceed the
budgeted amount for each year.

Iltem A.9. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.10. Solana Energy Alliance (SEA) Decertification. (File 1010-45)
Recommendation: That the City Council

1. Adopt Resolution 2021-085 decertifying Solana Energy Alliance as a
community choice aggregator.

Iltem A.10. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

A.11. Community Development Professional Services. (File 0600-05)
Recommendation: That the City Council

1. Adopt Resolution 2021-078 authorizing the City Manager to execute
Professional Services Agreements with Data Ticket, Summit Environmental,
Telecom Law Firm and Warwick Consulting Group.

ltem A.11. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.
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A.12. Building and Safety Plan Review and Inspection Services. (File 0800-20)
Recommendation: That the City Council

1. Adopt Resolution 2021-079 authorizing the City Manager to execute a
Professional Services Agreement with EsGil at the fixed rate of 55% of the
building plan review and permit fees for one (1) year with four (4) additional
one (1) year optional extensions at the City Manager’s discretion.

Iltem A.12. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

B. PUBLIC HEARINGS: (B.1.)

Note to Public: Refer to Public Participation for information on how to submit public comment.
Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

An applicant or designee(s) for a private development/business project, for which the public
hearing is being held, is allotted a total of fifteen minutes to speak, as per SBMC 2.04.210. A
portion of the fifteen minutes may be saved to respond to those who speak in opposition. All
other speakers have three minutes each.

After considering all of the evidence, including written materials and oral testimony, the City
Council must make a decision supported by findings and the findings must be supported by
substantial evidence in the record.

B.1. Public Hearing: 512, 516, 524, 538 S. Nardo Ave., Applicant: Ocean Ranch
Estates, LLC, Case: MOD20-003. (File 0600-40)

The proposed project meets the minimum objective requirements under the
SBMC, is consistent with the General Plan and may be found, as conditioned, to
meet the discretionary findings to approve a modification to the approved DRP
and SUB/TPM. Therefore, Staff recommends that the City Council:

1. Conduct the Public Hearing: Open the Public Hearing, Report Council
Disclosures, Receive Public Testimony, Close the Public Hearing.

2. If the City Council makes the requisite findings and approves the project,
adopt Resolution 2021-054 conditionally approving a modification to the
DRP and SUB/TPM to relocate the proposed 8-ince sewer line into a newly
proposed easement and add roadside infiltration swales along Bell Ranch
Road and an infiltration basin in front of Lot 2 during phase one of the project
on property at 512 through 538 South Nardo Avenue, Solana Beach.

Iltem B.1. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.
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C. STAFF REPORTS: (C.1))

Note to Public: Refer to Public Participation for information on how to submit public comment.
Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

C.1. Fiscal Year (FY) 2021/22 Community Grant Program Requests. (File 0330-25)
Recommendation: That the City Council

1. Receive the Staff Report, Community Grant applications and consider the
presentations from the grant applicants. This item will come back to the City
Council at the June 23, 2021 City Council Meeting for Council’s grant
allocations.

Iltem C.1. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

WORK PLAN COMMENTS:
Adopted June 12, 2019

COMPENSATION & REIMBURSEMENT DISCLOSURE:

GC: Article 2.3. Compensation: 53232.3. (a) Reimbursable expenses shall include, but not be
limited to, meals, lodging, and travel. 53232.3 (d) Members of a legislative body shall provide
brief reports on meetings attended at the expense of the local agency “City” at the next regular
meeting of the legislative body.

COUNCIL COMMITTEE REPORTS: Council Committees

REGIONAL COMMITTEES: (outside agencies, appointed by this Council)
City Selection Committee (meets twice a year) Primary-Heebner, Alternate-Edson
Clean Energy Alliance (CEA) JPA: Primary-Becker, Alternate-Zito
County Service Area 17: Primary- Harless, Alternate-Edson
Escondido Creek Watershed Authority: Becker /Staff (no alternate).
League of Ca. Cities’ San Diego County Executive Committee: Primary-Becker, Alternate-
Harless. Subcommittees determined by its members.
League of Ca. Cities’ Local Legislative Committee: Primary-Harless, Alternate-Becker
League of Ca. Cities’ Coastal Cities Issues Group (CCIG): Primary-Becker, Alternate-
Harless
North County Dispatch JPA: Primary-Harless, Alternate-Becker
North County Transit District: Primary-Edson, Alternate-Harless
Regional Solid Waste Association (RSWA): Primary-Harless, Alternate-Zito
SANDAG: Primary-Heebner, 1%t Alternate-Zito, 2" Alternate-Edson. Subcommittees
determined by its members.
SANDAG Shoreline Preservation Committee: Primary-Becker, Alternate-Zito

. San Dieguito River Valley JPA: Primary-Harless, Alternate-Becker
San Elijo JPA: Primary-Zito, Primary-Becker, Alternate-City Manager
22" Agricultural District Association Community Relations Committee: Primary-Edson,
Primary-Heebner
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STANDING COMMITTEES: (All Primary Members) (Permanent Committees)
Business Liaison Committee — Zito, Edson.

Fire Dept. Management Governance & Organizational Evaluation — Harless, Edson
Highway 101 / Cedros Ave. Development Committee — Edson, Heebner

Parks and Recreation Committee — Zito, Harless

Public Arts Committee — Edson, Heebner

School Relations Committee — Becker, Harless

. Solana Beach-Del Mar Relations Committee — Heebner, Edson

CITIZEN COMMISSION(S)

a. Climate Action Commission: Primary-Zito, Alternate-Becker

~poooTw

«

ADJOURN:

Next Regularly Scheduled Meeting is June 23, 2021
Always refer the City’s website Event Calendar for Special Meetings or an updated schedule.
Or Contact City Hall 858-720-2400
www.cityofsolanabeach.org

AFFIDAVIT OF POSTING

STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
CITY OF SOLANA BEACH

I, Angela Ivey, City Clerk of the City of Solana Beach, do hereby certify that this Agenda for the June 9,
2021 Council Meeting was called by City Council, Successor Agency to the Redevelopment Agency,
Public Financing Authority, and the Housing Authority of the City of Solana Beach, California, was
provided and posted on June 2, 2021 at 5:15 p.m. on the City Bulletin Board at the entrance to the City
Council Chambers. Said meeting is held at 6:00 p.m., June 9, 2021, in the Council Chambers, at City
Hall, 635 S. Highway 101, Solana Beach, California.

Angela lvey, City Clerk * City of Solana Beach, CA

CITIZEN CITY COMMISSION AND COMMITTEE MEETINGS:
Regularly Scheduled, or Special Meetings that have been announced, are posted on each Citizen
Commission’s Agenda webpage. See the Citizen Commission’s Agenda webpages or the City’s
Events Calendar for updates.
o Budget & Finance Commission
Climate Action Commission
Parks & Recreation Commission
Public Arts Commission
View Assessment Commission
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CITY OF SOLANA BEACH

SOLANA BEACH CITY COUNCIL, SUCCESSOR AGENCY TO THE REDEVELOPMENT AGENCY,
PuBLIC FINANCING AUTHORITY, AND HOUSING AUTHORITY

MINUTES

Joint — Closed Session
Wednesday, April 28, 2021 ¢ 5:00 p.m.
Teleconference Location Only-City Hall/Council Chambers, 635 S. Highway 101, Solana Beach, California
This meeting will be conducted in accordance with Governor Newsom's
Executive Order N-29-20 related to the COVID-19 virus.

CiTY COUNCILMEMBERS

Lesa Heebner, Mayor

Kristi Becker Kelly Harless David A. Zito Jewel Edson
Deputy Mayor Councilmember  Councilmember Councilmember
District 1 District 3
Gregory Wade Johanna Canlas Angela Ivey
City Manager City Attorney City Clerk

CALL TO ORDER AND ROLL CALL:
Mayor Heebner called the meeting to order at 5:00 p.m.

Present: Lesa Heebner, Kristi Becker, Kelly Harless, David A. Zito, Jewel Edson
Absent: None
Also Present:  Gregory Wade, City Manager

Johanna Canlas, City Attorney

PUBLIC COMMENT ON CLOSED SESSION ITEMS (ONLY):
CLOSED SESSION:

1. CONFERENCE WITH LABOR NEGOTIATORS Pursuant to Government Code
Section 54957.6 Agency designated representative: Gregory Wade
Employee organizations: Miscellaneous Employees, Marine Safety Unit, and
Unrepresented Employees.

2. CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION
Pursuant to Government Code Section 54956.9(d)(1)

- Coronado, Imperial Beach, Lemon Grove & Solana Beach v. SANDAG, et al
(Case No. 37-2020-00033974-CU-MC-CTL)

3. CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED LITIGATION
Pursuant to Government Code Section 54956.9(d)(2) - Two (2) Potential case(s).
Pursuant to Government Code Section 54956.9(¢e)(3) - Claim: RISK.20-21-05
Cameron Oxberry

No reportable action.

ADJOURN:
Mayor Heebner adjourned the meeting at 5:50 p.m.

Angela lvey, City Clerk Approved:

AGENDA ITEM A1.



aivey
Stamp


CITY OF SOLANA BEACH

SOLANA BEACH CITY COUNCIL, SUCCESSOR AGENCY TO THE REDEVELOPMENT
AGENCY, PUBLIC FINANCING AUTHORITY, AND HOUSING AUTHORITY

MINUTES

Joint REGULAR Meeting
Wednesday, April 28, 2021 * 6:00 p.m.

Teleconference Location Only-City Hall/Council Chambers, 635 S. Highway 101, Solana Beach, California
This meeting will be conducted in accordance with Governor Newsom’s Executive Order N-29-20 related to the COVID-19 virus.
Minutes contain a summary of significant discussions and formal actions taken at a City Council meeting.
» City Council meetings are video recorded and archived as a permanent record. The video recording captures the
complete proceedings of the meeting and is available for viewing on the City's website.
» Posted Reports & Supplemental Docs contain records up to the cut off time prior to meetings for processing new
submittals. Complete records containing meeting handouts, PowerPoints, etc. can be obtained through a Records

Request.
CiTY COUNCILMEMBERS
Lesa Heebner, Mayor
Kristi Becker Kelly Harless David A. Zito Jewel Edson
Deputy Mayor Councilmember  Councilmember Councilmember
District 1 District 3
Gregory Wade Johanna Canlas Angela Ivey
City Manager City Attorney City Clerk
SPEAKERS:

See Public Participation on the first page of the Agenda for publication participation options.

READING OF ORDINANCES AND RESOLUTIONS:

Pursuant to Solana Beach Municipal Code Section 2.04.460, at the time of introduction or adoption of an
ordinance or adoption of a resolution, the same shall not be read in full unless after the reading of the title,
further reading is requested by a member of the Council. If any Councilmember so requests, the ordinance
or resolution shall be read in full. In the absence of such a request, this section shall constitute a waiver by
the council of such reading.

CALL TO ORDER AND ROLL CALL:
Mayor Heebner called the meeting to order at 6:04 p.m.

Present: Lesa Heebner, Kristi Becker, Kelly Harless, David A. Zito, Jewel Edson
Absent:  None
Also Greg Wade, City Manager
Present: Johanna Canlas, City Attorney
Angela Ivey, City Clerk
Dan King, Assistant City Manager
Mo Sammak, City Engineer/Public Works Dir.
Ryan Smith, Finance Dir.
Joseph Lim, Community Development Dir.

CLOSED SESSION REPORT: None
FLAG SALUTE:

PRESENTATIONS: Ceremonial items that do not contain in-depth discussion and no action/direction.
Congressman Mike Levin spoke about the American Rescue Plan, vaccinations, loss of
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loved ones, jobs, businesses and more, serving on the Veterans Affairs Committee
regarding the unemployment and rapid retraining program, funding for all cities including
small cities, direct funding for schools to reduce class sizes, modifying spaces,
ventilation, and personal protection equipment. He spoke about the American Jobs Plan
and comprehensive recovery legislation based on infrastructure development, clean
energy innovation and jobs growth, and his recent support for an Agricultural Affairs
Rescue Act affecting the Del Mar Fairgrounds, which had layoffs due to financial loss.

APPROVAL OF AGENDA:
Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

ORAL COMMUNICATIONS:

Note to Public: Refer to Public Participation for information on how to submit public comment.
This portion of the agenda provides an opportunity for members of the public to address the
City Council on items relating to City business and not appearing on today’s agenda by
having submitted written comments for the record to be filed with the record or by registering
to join the virtual meeting online to speak live, per the Public Participation instructions on the
Agenda.

Comments relating to items on this evening’s agenda are taken at the time the items are
heard. Pursuant to the Brown Act, no action shall be taken by the City Council on public
comment items. Council may refer items to the City Manager for placement on a future
agenda. The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

Jim Hiraoka spoke about Council and the Planning department review of the policies
around solar and the permitting process, that they are ambiguous and contradictory, that
the 346 Glenmont project went through the View Assessment Commission Development
Review Permit (DRP) and Structure Development Permit (SDP) process when the
applicants stated that solar panels were not part of the project, that since then a massive
solar array had been erected at the project, that the Planning department stated that
solar permits were not subject to the discretionary review of the DRP and SDP, that it did
not make sense that Solana Beach residents had no effective way to comment on solar
panels, that the View Assessment Commission process applies to “construction that is or
adds to an existing structure that would be over 16 ft.in height” and required for
‘commercial construction for additions of 500 sq. ft. or more, or an increase to the
building envelope,” that a solar panel or modular array that exceeds the maximum
building height is not considered a small residential rooftop solar system, and requesting
that the City review these inconsistencies that has provided for solar or another structure
additions not being displayed on discretionary plans.

Jill Cooper spoke about Bike Walk Solana’s Self-Guided Scavenger Hunt event that
encourages Solana Beach residents to think outside the car which takes place in the
month of May, and that a score card can be completed and submitted to be entered into
a raffle for a grand prize of an e-bike donated by San Diego Electric Bike.

COUNCIL COMMUNITY ANNOUNCEMENTS / COMMENTARY:
An opportunity for City Council to make brief announcements or report on their activities. These items
are not agendized for official City business with no action or substantive discussion.

A. CONSENT CALENDAR: (Action ltems) (A.1. - A.4.)

Solana Beach City Council Regular Meeting Minutes April 28, 2021 Page 2 of 10



Note to Public: Refer to Public Participation for information on how to submit public comment.
Items listed on the Consent Calendar are to be acted in a single action of the City Council
unless pulled for discussion.

Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

Those items removed from the Consent Calendar by a member of the Council will be trailed to
the end of the agenda, while Consent Calendar items removed by the public will be discussed
immediately after approval of the Consent Calendar.

A.1. Register Of Demands. (File 0300-30)
Recommendation: That the City Council

1. Ratify the list of demands for March 27, 2021 — April 09, 2021.

Item A.1. Report (click here)
Motion: Moved by Deputy Mayor Becker and second by Councilmember Harless to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

A.2. General Fund Budget Adjustments for Fiscal Year 2020/21. (File 0330-30)
Recommendation: That the City Council

1. Receive the report listing changes made to the Fiscal Year 2020-2021
General Fund Adopted Budget.

Item A.2. Report (click here)
Motion: Moved by Deputy Mayor Becker and second by Councilmember Harless to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

A.3. Citywide Street Sweeping Services. (File 0820-35)
Recommendation: That the City Council

1. Adopt Resolution 2021-047

a. Authorizing the City Manager to execute a Professional Services
Agreement with CleanStreet, LLC for Citywide Street Sweeping
Services for FY 2021/22 for a not-to-exceed amount of $50,000.

b. Authorizing the City Manager, at his sole discretion, to extend the
Professional Service Agreement with CleanStreet for up to four
additional one-year terms, with an annual 1% escalator clause for year 2
and a 2% escalator clause for years 3 through 5.

Item A.3. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the
City Clerk’s Office.

Motion: Moved by Deputy Mayor Becker and second by Councilmember Harless to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.
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A.4. Solid Waste Rate Review Prop 218 Notification. (File 1030-15)
Recommendation: That the City Council

1. Adopt Resolution 2021-053 setting the Solid Waste Rate Review Public
Hearing protest vote for June 23, 2021.

Iltem A.4. Report (click here)
Iltem A.4. Updated Report # 1 (added 4-27-21 at 5pm)
ltem A.4. Updated Report #2 (added 4-28-21 at 10:40am)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Motion: Moved by Deputy Mayor Becker and second by Councilmember Harless to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

B. PUBLIC HEARINGS: (B.1.-B.3))

Note to Public: Refer to Public Participation for information on how to submit public comment.
Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

An applicant or designee(s) for a private development/business project, for which the public
hearing is being held, is allotted a total of fifteen minutes to speak, as per SBMC 2.04.210. A
portion of the fifteen minutes may be saved to respond to those who speak in opposition. All
other speakers have three minutes each.

After considering all of the evidence, including written materials and oral testimony, the City
Council must make a decision supported by findings and the findings must be supported by
substantial evidence in the record.

B.1. Public Hearing: 112 S. Cedros Ave., Applicant: Local Roots Kombucha,
Case: CUP 20-001. (File 0600-40)

The proposed project meets the minimum objective requirements under the
SBMC, is consistent with the General Plan and may be found, as conditioned, to
meet the discretionary findings required as discussed in this report to approve a
CUP. Therefore, Staff recommends that the City Council:

1. Conduct the Public Hearing: Open the Public Hearing, Report Council
Disclosures, Receive Public Testimony, and Close the Public Hearing.

2. Find the project exempt from the California Environmental Quality Act
pursuant to Section 15303 of the State CEQA Guidelines; and

3. If the City Council makes the requisite findings and approves the project,
adopt Resolution 2021-048 conditionally approving a CUP for the project to
allow for alcohol sales for on- and off-site consumption and a shared parking
agreement at 112 South Cedros Avenue.

Iltem B.1. Report (click here)
Iltem B.1. Updated Report #1 (added 4-28-21 at 9:00am)
Iltem B.1. Supplemental Docs (upd. 4-28-21 at 9:40am)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.
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Greg Wade, City Manager, introduced the item.

Joe Lim, Community Development Dir., presented a PowerPoint (on file).
Mayor Heebner opened the public hearing.

Council disclosures.

Gary Cohen, Applicant’s architect, presented a PowerPoint (on file) and reviewed the
project including layout, materials, parking.

Council, Mr. Cohen, and Ryan White, Applicants, discussed the project, working hours,
parking, and that their production facility was located in Vista.

Jo Carmichael, Applicant, continued the PowerPoint (on file) and discussed their
discovery of kombucha, their organic, plant-based, tea-based product, the kombucha
market, renderings of the store front.

Jeff Kohn, Epic Investment, said that he owns the building, that the lease goes to
2027, and that the Beal operation does not work during off hours but are out showing
homes, and that he held the space for about a year to accommodate this business.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to close
the public hearing. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes:
None. Motion carried unanimously.

Council and Applicants discussed the parking study, the blue folder submittals in support
of the business, and the use of recyclable aluminum cans.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve Staff recommendation. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito,
Edson. Noes: None. Motion carried unanimously.

B.2. Public Hearing: 330 S. Cedros Ave., Applicant: Brad Wise, Trust
Restaurant Group, Case: MOD21-001. (File 0600-40)

The proposed project meets the minimum objective requirements under the
SBMC, is consistent with the General Plan and may be found, as conditioned, to
meet the discretionary findings to approve a modification to the approve DRP,
CUP, SDP and MEC. Therefore, Staff recommends that the City Council:

1. Conduct the Public Hearing: Open the Public Hearing, Report Council
disclosures, Receive Public Testimony, Close the Public Hearing.

2. Find the project exempt from the California Environmental Quality Act
pursuant to Section 15301 (Existing Facilities) of the State CEQA
Guidelines.

3. If the City Council makes the requisite findings and approves the project,
adopt Resolution 2021-050 conditionally approving a modification to the
approved DRP, SDP, CUP, MEC and CSP for a mixed use development at
330 S. Cedros Avenue, Solana Beach.
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Iltem B.2. Report (click here)
Iltem B.2. Updated Report #1 (added 4-27-21)
Iltem B.2. Supplemental Docs (upd. 4-26-21 at 5:45pm)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Deputy Mayor Becker stated that she had property within 1,000 ft., but that she could
remain impartial.

Greg Wade, City Manager, introduced the item.

Corey Andrews, Principal Planner, presented a PowerPoint (on file).
Mayor Heebner opened the public hearing.

Council disclosures.

Nuwan Ranasinghe, Architect, GTC, stated that this was specifically related to the
awning that was not providing enough shading, that they were proposing a large
simple structure of fabric on top to provide shade for patrons, and requested the
exception since they are 10 ft. set back and the structure would protrude 5 ft. into the
set back.

Brad Wise, Applicant, partner of Trust Group and the chef said that they were familiar
with outdoor eating establishments since they have several others and were respectful
to the neighbors, and that they were sensitive to the aesthetics of the area.

Council and Applicant discussed that drop down walls would not be used in the
summer but possible during the winter months, that amplified music was not allowed
under their ABC license and that their atmosphere was ambient music, the original
approval shared parking because their peak hours were at lunch time, whether to
consider a corrugated metal awning to keep with the area’s aesthetics or stay with the
proposed fabric, and the operating days of the week and maybe the weekends.

Motion: Moved by Councilmember Zito and second by Councilmember Edson to close
the public hearing. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes:
None. Motion carried unanimously.

Council discussed the awning, rolling walls for weather, consider adding a bike rack
nearby so they would not use the restaurants posts, consider requiring the corrugated
awnings since it is an industrial looking building, and that the metal awning might be
louder if it were raining.

Motion: Moved by Councilmember Harless and second by Deputy Mayor Becker to re-
open the public hearing. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson.
Noes: None. Motion carried unanimously.

Council and Applicants discussed that the applicant currently had a corrugated awning
% of this size and the rain and wind sounds like a drum, that the metal heats up in the
sun and affects the patrons below, and the wear and tear of the ocean nearby requires
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more upkeep.

Motion: Moved by Deputy Mayor Becker and second by Councilmember Edson to close
the public hearing. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes:
None. Motion carried unanimously.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve Staff recommendation. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito,
Edson. Noes: None. Motion carried unanimously.

Mayor Heebner recessed the meeting for a break at 7:47 p.m. and reconvened at 7:51
p.m.

B.3. Public Hearing: 330 S. Cedros Ave., Applicant: RAF Pacifica Group,
Sotheby’s, Case: MOD21-002. (File 0600-40)

The proposed project meets the minimum objective requirements under the SBMC,
is consistent with the General Plan and may be found, as conditioned, to meet the
discretionary findings to approve a modification to the approved DRP, CUP, SDP
and MEC. Therefore, Staff recommends that the City Council:

1. Conduct the Public Hearing: Open the Public Hearing, Report Council
Disclosures, Receive Public Testimony, Close the Public Hearing.

2. Find the project exempt from the California Environmental Quality Act
pursuant to Section 15301 (Existing Facilities) of the State CEQA
Guidelines.

3. If the City Council makes the requisite findings and approves the project,
adopt Resolution 2021-051 conditionally approving a modification to the
approved DRP, SDP, CUP, MEC and CSP for a mixed-use development at
330 S. Cedros Avenue, Solana Beach.

Iltem B.3. Report (click here)
Iltem B.3. Updated Report # 1 (added 4-27-21)
Iltem B.3. Supplemental Docs (upd. 4-28-21 at 2:30pm)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Greg Wade, City Manager, introduced the item and that the application was a
consideration to change the use form the approve use of retail to an office use.

Deputy Mayor Becker stated disclosure within 1,000 ft of the property but can make an
unbiased decision.

Corey Andrews, Principal Planner, presented a PowerPoint (on file) reviewing the
proposal for a modification to the site from the original 2016 project approval to allow a
retail tenant space to be converted to office space for the use as a real estate gallery
or real estate office.

Mayor Heebner opened the public hearing.

Council disclosures.
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Tiffany English, Applicant, presented a PowerPoint (on file), and said that Pacific
Sotheby’s currently has an office space on the second floor northwest corner of the
building above the restaurant, and that this space would be utilized for their global
gallery and would not be a traditional office space, that it would have a concierge
atmosphere with a community focus and a retail environment, and that it would not
have homes posted in the windows or real estate transaction meetings, a full gallery
space in the front with a global gallery specialist, coffee bar and conference room, and
that they have had a similar space approved in La Jolla.

Ryan Secrist, Applicant, continued the PowerPoint (on file) and spoke about
reorganizing the model of the Sotheby’s International Realty, their partnership with an
auction house that would feature local arts, bringing in a New York concept to Solana
Beach, that the space was meant to greet the public, that many owners in Solana
Beach have 2" homes elsewhere, that no flyers or private offices for agents would be
in this space, and that the model would fit in with Cedros Design District.

Council and Applicants discussed that the items displayed in the gallery may be
diamonds, watches, digital auctions, other retail items purchased online, their own
wine and champagne for sale, that they intended to partner with local businesses to
showcase them a week or month, bring in local artists who could sell their art, that the
PowerPoint labeled as open office instead of a retail space, that they were told that
they could not label office space as retail to comply with the City’s Municipal Code, that
a conference room was a meeting space, that the function of an agent meeting with a
customer would be upstairs in the office and not in this retail space, that it would act as
a storefront to value the art and approve to sale, auction online and showcase it at this
space, they have a vast database of Solana Beach residents and surrounding
businesses, the intent to be an interactive experience, that there would be no sales tax
except retail estate or property tax, and that the public submittals were in opposition to
the modification.

Ryan Secrist, Applicant, said that the challenge is the community thinks of real estate
as stacked paper and messy offices with flyers in the window with multiple agents and
that this is a change in the model with their partnership with the auction house and that
it is a retail experience for customers rather than an agents’ office.

Motion: Moved by Councilmember Harless and second by Deputy Mayor Becker to
close the public hearing. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson.
Noes: None. Motion carried unanimously.

Council discussed that the concept was not clear how this space would be retail space
rather than real estate office even though there are options to purchase auction items,
that it was a great company but this concept was not clear enough to make the
findings, that it was a creative idea, that the City does not have enough retail space,
the local business owners made good points, interesting concept, whether it would add
to pedestrian activity, that the modification findings had to meet relationship with
adjacent land uses which were all retail, that it has to ensure compatibility and be
complimentary with the existing development, that an office in this space would cause
a gap in the retail, that retail owners in the area did not support this business concept
and expressed significant objection, the space being specifically designed and
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approved as retail, that it was important to maintain the unique walkable retail area,
and that the Special Commercial Zone required that this area be preserved and
perpetuate a unique pedestrian oriented commercial center with specialty retail shops
and residential lofts.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to deny
the project modification request. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito,
Edson. Noes: None. Motion carried unanimously.

C. STAFF REPORTS: (C.1.-C.2)

Note to Public: Refer to Public Participation for information on how to submit public comment.
Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

C.1. COVID TUP (Temporary Use Permit) Policy Extension. (File 0230-20)
Recommendation: That the City Council

1. Consider approval of Resolution 2021-049 authorizing extension of the
Temporary Use Permit Policy until a specified date or until the emergency
public health order limiting indoor dining and social distancing requirements
is lifted.

Iltem C.1. Report (click here)
Iltem C.1. Supplemental Docs (upd. 4-28-21 at 2:00pm)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Greg Wade, City Manager, introduced the item.
Joe Lim, Community Development Dir., presented a PowerPoint (on file)

Tom Van Betten, General partner of Saddle Bar, said that on behalf of Pill Box, Station
Sushi, Tea’s Café, Crust, Red Tracton’s, Pamplemousse and Solana Beach Chamber
of Commerce, as well as others, they request the extension of the Temporary Use
Permit allowing for outdoor dining patios, that a major realization during COVID was
that local bars and restaurants are amenities to the community, the expense of running
these venues and many businesses had folded, that they want to ensure better
operations for customers, and invest in more professional, sturdy, and safe outdoor
structures, that the downside of parking had become less of an issue with rideshare,
electric bikes and walking, and that it appeared that people were willing to forgo
convenience rather than see another leave sign in their neighborhood.

Larna Hartnack said that since COVID her family had safely visited outdoor dining,
enjoyed the sunshine and the local food, that restaurants had complied with
requirements, that Solana Beach restaurants deserve this outdoor space to make up
for the last year of loss, and that she wanted to help keep local restaurants and other
business that make Solana Beach a live and vibrant place.

Johanna Canlas, City Attorney, said that the temporary nature of the TUP is because
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of the public health order and the existing emergency and that if Council wanted to
pilot a program outside of the emergency order which may end June 15", then Staff
would need to come back with some alternate plans.

Council and Staff discussed favor for supporting the extension of the TUP which has
been a benefit to businesses, that future consideration would need to be evaluated in
depth as parking issues affect surrounding neighborhoods, outdoor dining was festive
and draws in customers to other local businesses, and to look into something more
permanent to allow for more outdoor seating.

Motion: Moved by Councilmember Zito and second by Councilmember Edson to
approve the TUP extension. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito,
Edson. Noes: None. Motion carried unanimously.

C.2. Citizen Commission Vacancies: Public Arts Commission and Parks &
Recreation Commission Appointments. (File 0120-06)

Recommendation: That the City Council

1. Consider the application(s) submitted and make an appointment to the
vacancy on the Public Arts Commission and the Parks & Recreation
Commission with terms until January 2022.

Iltem C.2. Report (click here)
Iltem C.2. Updated Report #1 (added 4-28-21 at 1:40pm)
Iltem C.2. Supplemental Docs (upd 4-28-21 at 2:00pm)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Council discussed the deadline and additional vacancy and to continue the item to the May
12t Council meeting. Council reached consensus to postpone the item to the May 12"
Council meeting.

WORK PLAN COMMENTS:
Adopted June 12, 2019

COMPENSATION & REIMBURSEMENT DISCLOSURE:

GC: Article 2.3. Compensation: 53232.3. (a) Reimbursable expenses shall include, but not be
limited to, meals, lodging, and travel. 53232.3 (d) Members of a legislative body shall provide
brief reports on meetings attended at the expense of the local agency “City” at the next regular
meeting of the legislative body.

COUNCIL COMMITTEE REPORTS: Council Committees

REGIONAL COMMITTEES: (outside agencies, appointed by this Council)
STANDING CoMMITTEES: (All Primary Members) (Permanent Committees)
CITIZEN COMMISSION(S)

ADJOURN:
Mayor Heebner adjourned the meeting at 9:13 p.m.

Angela Ivey, City Clerk Council approved:
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CITY OF SOLANA BEACH

SOLANA BEACH CITY COUNCIL, SUCCESSOR AGENCY TO THE REDEVELOPMENT AGENCY,
PuBLIC FINANCING AUTHORITY, AND HOUSING AUTHORITY

MINUTES

Joint — Closed Session
Wednesday, May 12, 2021 ¢ 5:00 p.m.
Teleconference Location Only-City Hall/Council Chambers, 635 S. Highway 101, Solana Beach, California
This meeting will be conducted in accordance with Governor Newsom’s
Executive Order N-29-20 related to the COVID-19 virus.

CITY COUNCILMEMBERS

Lesa Heebner, Mayor

Kristi Becker Kelly Harless David A. Zito Jewel Edson
Deputy Mayor Councilmember  Councilmember Councilmember
District 1 District 3
Gregory Wade Johanna Canlas Angela lvey
City Manager City Attorney City Clerk

CALL TO ORDER AND ROLL CALL:
Mayor Heebner called the meeting to order at 5:00 p.m.

Present: Lesa Heebner, Kristi Becker, Kelly Harless, David A. Zito, Jewel Edson
Absent: None
Also Present:  Gregory Wade, City Manager

Johanna Canlas, City Attorney

PUBLIC COMMENT ON CLOSED SESSION ITEMS (ONLY):

Report to Council Chambers and submit speaker slips to the City Clerk before
the meeting recesses to closed session.

CLOSED SESSION:

1. CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED LITIGATION
Pursuant to Government Code Section 54956.9(d)(2) - Two (2) Potential case(s).
Pursuant to Government Code Section 54956.9(e)(3) - Claim: RISK.20-21-05, Cameron
Oxberry
2. CONFERENCE WITH LABOR NEGOTIATORS
Pursuant to Government Code Section 54957.6
Agency designated representative: Gregory Wade
Employee organizations: Miscellaneous Employees, Marine Safety Unit, and Unrepresented
Employees.

No reportable action.

ADJOURN:
Mayor Heebner adjourned the meeting at 5:59 p.m.

Angela Ivey, City Clerk Approved:




CITY OF SOLANA BEACH

SOLANA BEACH CITY COUNCIL, SUCCESSOR AGENCY TO THE REDEVELOPMENT
AGENCY, PUBLIC FINANCING AUTHORITY, AND HOUSING AUTHORITY

MINUTES

Joint REGULAR Meeting
Wednesday, May 12, 2021 * 6:00 p.m.

Teleconference Location Only-City Hall/Council Chambers, 635 S. Highway 101, Solana Beach, California
This meeting will be conducted in accordance with Governor Newsom’s Executive Order N-29-20 related to the COVID-19 virus.

Minutes contain a summary of significant discussions and formal actions taken at a City Council meeting.

» City Council meetings are video recorded and archived as a permanent record. The video recording captures the
complete proceedings of the meeting and is available for viewing on the City's website.

» Posted Reports & Supplemental Docs contain records up to the cut off time prior to meetings for processing new
submittals. Complete records containing meeting handouts, PowerPoints, etc. can be obtained through a Records

Request.
CiTY COUNCILMEMBERS
Lesa Heebner, Mayor
Kristi Becker Kelly Harless David A. Zito Jewel Edson
Deputy Mayor Councilmember  Councilmember Councilmember
District 1 District 3
Gregory Wade Johanna Canlas Angela Ivey
City Manager City Attorney City Clerk

CALL TO ORDER AND ROLL CALL:
Mayor Heebner called the meeting to order at 6:05 p.m.

Present: Lesa Heebner, Kristi Becker, Kelly Harless, David A. Zito, Jewel Edson
Absent:  None
Also Greg Wade, City Manager
Present: Johanna Canlas, City Attorney
Angela Ivey, City Clerk
Dan King, Assistant City Manager
Mo Sammak, City Engineer/Public Works Dir.
Ryan Smith, Finance Dir.
Joseph Lim, Community Development Dir.

CLOSED SESSION REPORT:
FLAG SALUTE:

PROCLAMATIONS/CERTIFICATES: Ceremonial
National Bike Month

APPROVAL OF AGENDA:
Motion: Moved by Deputy Mayor Becker and second by Councilmember Harless to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

ORAL COMMUNICATIONS: None


http://www.ci.solana-beach.ca.us/index.asp?SEC=F5D45D10-70CE-4291-A27C-7BD633FC6742&Type=B_BASIC
http://www.ci.solana-beach.ca.us/index.asp?SEC=F5D45D10-70CE-4291-A27C-7BD633FC6742&Type=B_BASIC

COUNCIL COMMUNITY ANNOUNCEMENTS / COMMENTARY:
An opportunity for City Council to make brief announcements or report on their activities. These items
are not agendized for official City business with no action or substantive discussion.

A. CONSENT CALENDAR: (Action Items) (A.1. - A.6.)

Note to Public: Refer to Public Participation for information on how to submit public comment.
Items listed on the Consent Calendar are to be acted in a single action of the City Council
unless pulled for discussion.

Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

Those items removed from the Consent Calendar by a member of the Council will be trailed to
the end of the agenda, while Consent Calendar items removed by the public will be discussed
immediately after approval of the Consent Calendar.

A.1. Minutes of the City Council.
Recommendation: That the City Council

1. Approve the Minutes of the March 24, 2021 and April 14, 2021 City Council
Meetings.
Minutes http://www.ci.solana-beach.ca.us/index.asp?SEC=FOF1200D-21C6-4A88-8AE1-0BCO7C1A81A7&Type=B_BASIC

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

A.2. Register Of Demands. (File 0300-30)
Recommendation: That the City Council
1. Ratify the list of demands for April 10, 2021 — April 23, 2021.

Item A.2. Report (click here)
Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

A.3. General Fund Budget Adjustments for Fiscal Year 2020/21. (File 0330-30)
Recommendation: That the City Council

1. Receive the report listing changes made to the Fiscal Year 2020-2021
General Fund Adopted Budget.

Item A.3. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
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Motion carried unanimously.

A.4. City of Kindness Council Subcommittee. (File 0160-80)
Recommendation: That the City Council

1. Consider adoption of Resolution 2021-059 forming a temporary City of
Kindness Council Subcommittee for the upcoming fiscal year and appointing
Mayor Heebner and Councilmember Zito to the City of Kindness Council
Subcommittee with the Subcommittee and appointments concluding on June
30, 2022.

Iltem A.4. Report (click here)
Iltem A.4. Supplemental Docs (upd. 5-12-21 at 3:25pm)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the
City Clerk’s Office.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

A.5. Quarterly Investment Report. (File 0350-44)
Recommendation: That the City Council

1. Accept and File the Cash and Investment Report for the quarter ended
March 31, 2021.

Item A.5. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

A.6. Resolution of Denial - 330 S. Cedros Ave., Applicant: RAF Pacifica Group,
Case: MOD21-002 (File 0600-40)

Recommendation: That the City Council

1. Adopt Resolution 2021-057 denying the request for a Modification to the
approved Development Review Permit, Structure Development Permit,
Conditional Use Permit, Minor Exception, and Comprehensive Sign Plan for
the conversion of a commercial retail tenant space to a commercial office
tenant space in the mixed-use project at 330 S. Cedros Avenue, Solana
Beach.

Item A.6. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Motion: Moved by Councilmember Edson and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
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Motion carried unanimously.

B. PUBLIC HEARINGS: (None)

C. STAFF REPORTS: (C.1.-C.3)

Note to Public: Refer to Public Participation for information on how to submit public comment.
Any member of the public may address the City Council on an item of concern by submitting
written correspondence for the record to be filed with the record or by registering to join the
virtual meeting online to speak live, per the Public Participation instructions on the Agenda.
The maximum time allotted for each speaker is THREE MINUTES (SBMC 2.04.190).

C.1. Sewer Service Charges. (File 1040-70)
Recommendation: That the City Council

1. Approve Resolution 2021-060 to maintain sewer service charges at their
current level for the next five fiscal years through FY 2025/26 and approve the
Reserve Policy.

Item C.1. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Greg Wade, City Manager, introduced the item.
Ryan Smith, Finance Director, presented a PowerPoint (on file).

Council and Staff discussed the capital reserve requirements under the new policy,
how waiving rate increases may affect the overall forecasting for future Capital
Improvement Projects (CIP) and projected negative cash flow, consider maintaining an
annual 1% increase rather than larger increases at a later date to catch up, and to
bring back an annual update and review for consideration of whether an increase is
necessary.

Motion: Moved by Councilmember Zito and second by Deputy Mayor Becker to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

C.2. Website Redesign Services. (File 0190-60)
Recommendation: That the City Council

1. Approve Resolution 2021-055 authorizing the City Manager to sign an
agreement with 360Civic for website redesign services for three years and
authorizing extensions of the agreement for hosting and maintenance
services for up to two additional years.

Item C.2. Report (click here)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.
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Greg Wade, City Manager, introduced the item.
Rimga Viskanta, Sr. Management Analyst, presented a PowerPoint (on file).

Council and Ron Zayas, 360Civic, discussed using language translations with Google
translate or professionally translated pages, the timeline to get the project completed
would be approximately 4-6 months, they do not use design templates and design their
own, and the annual cost is for hosting and development and a staging server, new
functionalities and system upgrades, ADA changes, and security. Discussion continued
regarding the 360Civic does not have offshore employees and only use their own
employees, training and support were free for the life of the website, 24/7 emergency
access, data privacy and security, search engine, and the company’s municipal
experience.

Motion: Moved by Councilmember Harless and second by Councilmember Edson to
approve. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson. Noes: None.
Motion carried unanimously.

C.3. Citizen Commission Vacancies: Public Arts Commission and Parks &
Recreation Commission Appointments. (File 0120-06)

Recommendation: That the City Council

1. Consider the application(s) submitted and make an appointment to the
vacancy on the Public Arts Commission with a term ending January 2022 and
make two appointments to the vacancies on the Parks & Recreation
Commission with terms until January 2022 and January 2023.

Iltem C.3. Report (click here)
ltem C.3. Updated Report #1 (upd. 5-10-21 at 845am)
Iltem C.3. Supplemental Docs (upd. 5-10-21 at 845am)

Posted Reports & Supplemental Docs contain records up to the cut off time, prior to the start of the meeting, for processing new
submittals. The final official record containing handouts, PowerPoints, etc. can be obtained through a Records Request to the City
Clerk’s Office.

Motion: Moved by Councilmember Edson and second by Councilmember Harless to
appoint Jeanie Grischy to the Public Arts Commission until 2023, James Lally to the
Parks & Recreation Commission until 2023, and Jim Sagona to the Parks & Recreation
Commission until 2022. Approved 5/0. Ayes: Heebner, Becker, Harless, Zito, Edson.
Noes: None. Motion carried unanimously.

WORK PLAN COMMENTS:
Adopted June 12, 2019

COMPENSATION & REIMBURSEMENT DISCLOSURE:

GC: Article 2.3. Compensation: 53232.3. (a) Reimbursable expenses shall include, but not be
limited to, meals, lodging, and travel. 53232.3 (d) Members of a legislative body shall provide
brief reports on meetings attended at the expense of the local agency “City” at the next regular
meeting of the legislative body.
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COUNCIL COMMITTEE REPORTS: Council Committees

REGIONAL COMMITTEES: (outside agencies, appointed by this Council)
STANDING CoMMITTEES: (All Primary Members) (Permanent Committees)
CITIZEN COMMISSION(S)

ADJOURN:
Mayor Heebner adjourned the meeting at 7:20 p.m.

Angela Ivey, City Clerk Council Approved:
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STAFF REPORT
CITY OF SOLANA BEACH

TO: Honorable Mayor and City Councilmembers
FROM: Gregory Wade, City Manager

MEETING DATE: June 9, 2021

ORIGINATING DEPT: Finance

SUBJECT: Register of Demands

BACKGROUND:

Section 3.04.020 of the Solana Beach Municipal Code requires that the City Council ratify a
register of demands which represents all financial demands made upon the City for the
applicable period.

Register of Demands- 05/08/21 through 05/21/21

Check Register-Disbursement Fund (Attachment 1) $ 403,728.17
Council Payroll May 13, 2021 4,766.55
Federal & State Taxes May 13, 2021 397.82
Net Payroll May 14, 2021 219,574.42
Federal & State Taxes May 14, 2021 62,152.33
PERS Retirement (EFT) May 18, 2021 47,629.06
TOTAL $ 738,248.35
DISCUSSION:

Staff certifies that the register of demands has been reviewed for accuracy, that funds are
available to pay the above demands, and that the demands comply with the adopted budget.

CEQA COMPLIANCE STATEMENT:

Not a project as defined by CEQA.

FISCAL IMPACT:

The register of demands for May 8, 2021 through May 21, 2021 reflects total expenditures of
$738,248.35 from various City sources.

CITY COUNCIL ACTION:

AGENDA ITEM # A.2.



June 9, 2021
Register of Demands
Page 2 of 2

WORK PLAN:

N/A
OPTIONS:

e Ratify the register of demands.
e Do not ratify and provide direction.

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council ratify the above register of demands.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation.

_,Gregory Wade, City Manager
Attachments:

1. Check Register — Disbursement Fund



PENTAMATION
DATE: 05/24/2021
TIME: 08:43:02

PAGE NUMBER: 1
CITY OF SOLANA BEACH, CA ACCTPA21

CHECK REGISTER - DISBURSEMENT FUND

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX AMOUNT
1011 98990 05/13/21 3069 JOSHUA BLEA 00165006530  MILEAGE-04/25/21 0.00 28.00

1011 98991 05/13/21 2555 BOB HOFFMAN VIDEO PRODUC 00150005450 CEA MTNGS- 11/19/20 0.00 672.00

1011 98991 05/13/21 2555 BOB HOFFMAN VIDEO PRODUC 00150005450 CEA MTNG-02/18/21 0.00 672.00

1011 98991 05/13/21 2555 BOB HOFFMAN VIDEO PRODUC 00150005450  COUNCL MTG-10/14-12/9 0.00 4,200.00

1011 98991 05/13/21 2555 BOB HOFFMAN VIDEO PRODUC 00150005450  COUNCIL MTG-1/13-4/14 0.00 5,208.00

TOTAL CHECK 0.00 10,752.00

1011 98992 05/13/21372 EMPLOYMENT DEVELOPMENT D 00150005400  SUI PPE 03/31/21 0.00 4,013.82
1011 98993 05/13/21 50 OFFICE DEPOT INC 00150005350 PAPER 0.00 67.23

1011 98993 05/13/21 50 OFFICE DEPOT INC 00150005350 SPONGES 0.00 4.08

TOTAL CHECK 0.00 71.31

1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550 DRP19007/970 AVOCADO 0.00 450.00
1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550  DRP20004/840 AVOCADO 0.00 600.00
1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550  1714.29/661 S NARDO 0.00 1,200.00
1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550  1717.34/652 STEVENS 0.00 250.00
1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550  DRP20014/506 PACIFIC 0.00 300.00
1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550 DRP21003/521 CANYON 0.00 300.00
1011 98994 05/13/21 4797 PAMELA ELLIOTT LANDSCAPE 21355005550  DRP20007/778 W SOLANA 0.00 300.00
TOTAL CHECK 0.00 3,400.00

1011 98995 05/13/21 5547 PRIMO INVESTIGATIONS 00150005400 BCKGRND CK-PARAMEDICS 0.00 1,500.00
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006530 011695000 0402—-043021 0.00 124.95
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006550 011695000 0402-043021 0.00 73.39
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 50900007700 005506014 0402-043021 0.00 671.79
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006520 005506014 0402-043021 0.00 223.93
1011 98997 05/13/21141  SANTA FE IRRIGATION DIST 00165006560 005506001 0302—-043021 0.00 74.42
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506004 0302-043021 0.00 74.42
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506009 0302-043021 0.00 74.42
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 012448001 0302—-043021 0.00 82.85
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506013 0302—-043021 0.00 97.40
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005979001 0302-043021 0.00 103.54
1011 98997 05/13/21141  SANTA FE IRRIGATION DIST 20875007580 005506003 0302—-043021 0.00 129.56
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 012448000 0302—-043021 0.00 130.83
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506007 0302-043021 0.00 136.20
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506010 0302—-043021 0.00 141.05
1011 98997 05/13/21141  SANTA FE IRRIGATION DIST 00165006560 005506006 0302—-043021 0.00 147.89
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506000 0302-043021 0.00 227.17
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506005 0302—-043021 0.00 233.43
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506011 0302—-043021 0.00 296.12
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506002 0302—-043021 0.00 300.97
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006570 005506008 0302—-043021 0.00 364.02
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 20375007510 005979000 0302-043021 0.00 520.60
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506012 0302—-043021 0.00 1,513.47
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 20475007520 005979017 0402-043021 0.00 59.55
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 20475007520 005979018 0402-043021 0.00 93.48
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 20475007520 005979021 0402—-043021 0.00 266.20
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 20475007520 005979019 0402-043021 0.00 297.06
1011 98997 05/13/21 141  SANTA FE IRRIGATION DIST 00165006560 005506018 0402-043021 0.00 345.37

ATTACHMENT 1
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PENTAMATION

DATE: 05/24/2021

TIME: 08:43:02

PAGE NUMBER: 2

CITY OF SOLANA BEACH, CA

ACCTPA21

CHECK REGISTER - DISBURSEMENT FUND

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME

1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
1011 98997
TOTAL CHECK
1011 98998
1011 98999
1011 98999
1011 98999
TOTAL CHECK
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
1011 99000
TOTAL CHECK
1011 99001
1011 99002
1011 99002
TOTAL CHECK
1011 99003
1011 99003
1011 99003
1011 99003
1011 99003
1011 99003
1011 99003
1011 99003
1011 99003
1011 99003

TOTAL CHECK

05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141
05/13/21 141

05/13/21 156

05/13/21 5890
05/13/21 5890
05/13/21 5890

05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952
05/13/21 5952

05/13/21 4844

05/13/21 5594
05/13/21 5594

05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916
05/13/21 5916

BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX AMOUNT

SANTA FE IRRIGATION DIST 20475007520 005979024 0402-043021 0.00 352.91
SANTA FE IRRIGATION DIST 20475007520 005979015 0402-043021 0.00 466.01
SANTA FE IRRIGATION DIST 20475007520 005979023 0402-043021 0.00 503.71
SANTA FE IRRIGATION DIST 20475007520 005979025 0402-043021 0.00 635.66
SANTA FE IRRIGATION DIST 20475007520 005979016 0402-043021 0.00 760.07
SANTA FE IRRIGATION DIST 20475007520 005979020 0402-043021 0.00 805.31
SANTA FE IRRIGATION DIST 20475007520 005979014 0402-043021 0.00 846.78
SANTA FE IRRIGATION DIST 20475007520 005979026 0402-043021 0.00 880.71
SANTA FE IRRIGATION DIST 20475007520 005979022 0402-043021 0.00 918.41
SANTA FE IRRIGATION DIST 00165006560 005506019 0402—-043021 0.00 1,182.15
SANTA FE IRRIGATION DIST 20875007580 005506020 0402-043021 0.00 1,206.16

0.00 15,361.96
SHARP REES-STEALY MEDICA 00150005400 PRE-EMPLOYMENT SCREEN 0.00 1,587.00
TYLER TECHNOLOGIES, INC. 13550005300  IMPLMNTN-NON-HR-APR 0.00 2,560.00
TYLER TECHNOLOGIES, INC. 13550005200  50/50 WRK SPLT-APR 0.00 210.00
TYLER TECHNOLOGIES, INC. 13550005300  50/50 WRK SPLT-APR 0.00 490.00

0.00 3,260.00
WAR RHINO INC. 45994076510  9407.21 CH DFRD MNT 0.00 5,773.47
WAR RHINO INC. 45993956510  9395.21 FS DFRD MNT 0.00 1,983.97
WAR RHINO INC. 45994076510  9407.21 CH DFRD MNT RT 0.00 303.60
WAR RHINO INC. 45993956510  9395.21 FS DFRD MNT RT 0.00 104.69
WAR RHINO INC. 45994076510  9407.21 CH MNT CNTG 0.00 23,750.00
WAR RHINO INC. 45993956510  9395.21 FS MNT CNTG 0.00 14,250.00
WAR RHINO INC. 45994076510 9407.21 CH CNTG RTN 0.00 1,250.00
WAR RHINO INC. 45993956510 9395.20 FS CNTG RTN 0.00 750.00
WAR RHINO INC. 459 9407.21 CH CNTG RTN 0.00 -1,250.00
WAR RHINO INC. 459 9395.20 FS CNTG RTN 0.00 -750.00
WAR RHINO INC. 459 9407.21 CH DFRD MNT R 0.00 -303.60
WAR RHINO INC. 459 9395.21 FS DFRD MNT R 0.00 -104.69

0.00 45,757.44
WARWICK GROUP CONSULTANT 45099266190  9926.21 PROF SVC-APR 0.00 4,945.00
WEX BANK 00160006120 CR EXEMPT TAX-OCT 0.00 -70.71
WEX BANK 00160006120 AUTO FUEL-OCT 0.00 970.25

0.00 899.54
WEX FLEET UNIVERSAL 00165006560 AUTO FUEL-03/08-04/07 0.00 63.93
WEX FLEET UNIVERSAL 00170007110 AUTO FUEL-03/08-04/07 0.00 64.04
WEX FLEET UNIVERSAL 00165006570 AUTO FUEL-03/08-04/07 0.00 106.56
WEX FLEET UNIVERSAL 00165006510 AUTO FUEL-03/08-04/07 0.00 117.21
WEX FLEET UNIVERSAL 50900007700 AUTO FUEL-03/08-04/07 0.00 127.88
WEX FLEET UNIVERSAL 00160006120 AUTO FUEL-03/08-04/07 0.00 287.57
WEX FLEET UNIVERSAL 00160006140 AUTO FUEL-03/08-04/07 0.00 306.68
WEX FLEET UNIVERSAL 00165006530 AUTO FUEL-03/08-04/07 0.00 309.03
WEX FLEET UNIVERSAL 00165006520 AUTO FUEL-03/08-04/07 0.00 340.99
WEX FLEET UNIVERSAL 00160006170 AUTO FUEL-03/08-04/07 0.00 696.17

0.00

2,420.06



PENTAMATION

DATE: 05/24/2021

TIME: 08:43:02

PAGE NUMBER: 3
CITY OF SOLANA BEACH, CA ACCTPA21

CHECK REGISTER - DISBURSEMENT FUND

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME

1011 99004
1011 99004
TOTAL CHECK
1011 99005
1011 99006
1011 99006
1011 99006
1011 99006
TOTAL CHECK
1011 99007
1011 99008
1011 99008
1011 99008
1011 99008
1011 99008
1011 99008
1011 99008
1011 99008
1011 99008
TOTAL CHECK
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
1011 99009
TOTAL CHECK
1011 99010
1011 99011
1011 99011
TOTAL CHECK
1011 99012
1011 99012
1011 99012
1011 99012
TOTAL CHECK
1011 99013
1011 99013

05/13/21 2189
05/13/21 2189

05/20/21 4706

05/20/21 1135
05/20/21 1135
05/20/21 1135
05/20/21 1135

05/20/21 2124

05/20/21 4832
05/20/21 4832
05/20/21 4832
05/20/21 4832
05/20/21 4832
05/20/21 4832
05/20/21 4832
05/20/21 4832
05/20/21 4832

05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914
05/20/21 1914

05/20/21 688

05/20/21 5307
05/20/21 5307

05/20/21 5822
05/20/21 5822
05/20/21 5822
05/20/21 5822

05/20/21 3551
05/20/21 3551

BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX AMOUNT
WILLDAN 67185008510 RVN BND BRBRA/GRNDS 0.00 750.00
WILLDAN 67285008520 RVN BND PACIFIC 0.00 250.00
0.00 1,000.00
24 HOUR ELEVATOR, INC 00165006570  ELVTR MAINT-MAY 0.00 168.00
AFFORDABLE PIPELINE SERV 50900007700  J-SEWER CLEANING 0.00 575.00
AFFORDABLE PIPELINE SERV 50900007700  E-SEWER CLEAN-9,702 0.00 4,851.00
AFFORDABLE PIPELINE SERV 00165006520  H-STORM DRAIN MAINT 0.00 1,140.00
AFFORDABLE PIPELINE SERV 00165006520  0-STORM DRAIN MAINT 0.00 2,580.00
0.00 9,146.00
AMIGO CUSTOM SCREENPRINT 25560006180  JR GRD UNI-SHIRTS 0.00 4,628.94
AT&T CALNET 3 00160006170 9391053651 2/25-3/24 0.00 232.00
AT&T CALNET 3 00160006170 9391012281 2/25-3/24 0.00 68.77
AT&T CALNET 3 00160006120 9391059865 4/01-4/30 0.00 398.80
AT&T CALNET 3 00160006170 9391053651 3/25-4/24 0.00 234.42
AT&T CALNET 3 00160006170 9391012281 3/25-4/24 0.00 70.15
AT&T CALNET 3 00150005450 9391012278 2/24-3/23 0.00 3,521.99
AT&T CALNET 3 00150005450 9391012282 2/24-3/23 0.00 22.25
AT&T CALNET 3 00150005450 9391053641 2/24-3/23 0.00 166.16
AT&T CALNET 3 00150005450 9391062899 2/24-3/23 0.00 166.16
0.00 4,880.70
US BANK 00160006170  WINDOW HINGE 0.00 7.55
US BANK 00160006120  SHIPPING-RTN PARTS 0.00 10.71
US BANK 00150005450 CABLES 0.00 16.14
US BANK 27060006170  GLUCOSE GEL 0.00 34.46
US BANK 00150005450 USB HEADSET 0.00 75.40
US BANK 00160006120  FITNESS STRAPS/COLLRS 0.00 91.07
US BANK 00160006170  MICROWAVE 0.00 129.29
US BANK 00150005450  CABLES/KEYBRD/MOUSE 0.00 138.28
US BANK 13550005450 ZOOM SUB 0.00 140.00
US BANK 13550005450  ADOBE SUB 0.00 200.53
US BANK 00160006120  WEBBING/CARABINERS 0.00 683.47
0.00 1,526.90
CALIFORNIA COASTAL COALI 00160006190 MMBRSHP JAN21-DEC21 0.00 1,000.00
CALIFORNIA COMMUNITY CHO 55000007750  FY21 CAL-CCA QTR-3 0.00 2,350.00
CALIFORNIA COMMUNITY CHO 55000007750  FY21 CAL-CCA QTR-4 0.00 2,350.00
0.00 4,700.00
CALIFORNIA OFFICE CLEANI 00165006570  CLEANING SUPPLIES-APR 0.00 150.00
CALIFORNIA OFFICE CLEANI 00165006570  JANITORIAL SVC-APR 0.00 7,945.00
CALIFORNIA OFFICE CLEANI 00165006570  COVID-19 CLN-APR 0.00 3,519.00
CALIFORNIA OFFICE CLEANI 00165006570  JANITORIAL SVC-APR 0.00 155.00
0.00 11,769.00
CITY NATIONAL BANK 31700007210  ABAG#11-022:12/01 0.00 4,890.90
CITY NATIONAL BANK 32000007220  CHVRN#12-015:06/08 0.00 7,492.44



PENTAMATION PAGE NUMBER: 4
DATE: 05/24/2021 CITY OF SOLANA BEACH, CA ACCTPA21
TIME: 08:43:02 CHECK REGISTER - DISBURSEMENT FUND

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX AMOUNT
1011 99013 05/20/21 3551 CITY NATIONAL BANK 32000007220  CHVRN#12-015:06/08 0.00 27,694.57

TOTAL CHECK 0.00 40,077.91

1011 99014 05/20/21 5924 CLEAN EARTH ENVIROMENTAL 00165006520 HHW-MAR 0.00 823.06

1011 99014 05/20/21 5924 CLEAN EARTH ENVIROMENTAL 00165006520 HHW-FEB 0.00 1,021.26
TOTAL CHECK 0.00 1,844.32

1011 99015 05/20/215171 CORELOGIC SOLUTIONS, LLC 00155005550 PROPERTY PRO DATA-MAY 0.00 96.83
1011 99016 05/20/21 3902 CORODATA RECORDS MANAGEM 00150005150 RECORDS STRG-APR 0.00 634.23
1011 99017 05/20/21 2165 CULLIGAN OF SAN DIEGO 00160006170 DRNKNG WTR SVC-MAY 0.00 48.83
1011 99018 05/20/21 739  DEPARTMENT OF JUSTICE 00160006140 FINGERPRINT APP-APR 0.00 32.00
1011 99018 05/20/21 739  DEPARTMENT OF JUSTICE 00160006150 FINGERPRINT APP-APR 0.00 64.00
1011 99018 05/20/21 739 DEPARTMENT OF JUSTICE 00150005400 FINGERPRINT APP-APR 0.00 96.00
TOTAL CHECK 0.00 192.00

1011 99019 05/20/21 213 DEPARTMENT OF TRANSPORTA 00165006540  MAINT — JAN-MAR 21 0.00 756.84
1011 99019 05/20/21 213 DEPARTMENT OF TRANSPORTA 00165006540  ELECT — JAN-MAR 21 0.00 404.23
TOTAL CHECK 0.00 1,161.07

1011 99020 05/20/21 5674 EMANUELS JONES AND ASSOC 00150005200 PROF SVC-MAY 0.00 2,500.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45993956510  ENVIROMENTAL TEST-FS 0.00 500.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45993956510  ENVIROMENTAL TEST-FS 0.00 500.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45993956510 ENVIROMENTAL TEST-FS 0.00 560.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45993956510 ENVIROMENTAL TEST-FS 0.00 560.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45994076510 ENVIROMENTAL TEST-CH 0.00 500.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45994076510 ENVIROMENTAL TEST-CH 0.00 500.00
1011 99021 05/20/21 5836 ENVIROMENTAL TESTING & T 45994076510  ENVIROMENTAL TEST-CH 0.00 500.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45994076510 ENVIROMENTAL TEST-CH 0.00 500.00
1011 99021 05/20/215836 ENVIROMENTAL TESTING & T 45994076510 ENVIROMENTAL TEST-CH 0.00 700.00
TOTAL CHECK 0.00 4,820.00

1011 99022 05/20/21 94 ESGIL CORPORATION 00155005560 BLDG PRMT -MAR 0.00 31,466.46

1011 99023 05/20/21 5676 FAILSAFE TESTING, LLC 00160006120  T-237 ANNUAL INSPECTN 0.00 1,100.00

1011 99024 05/20/21 5135 FIRE STATION OUTFITTERS 13560006120 2 RECLINERS 0.00 1,454.63

1011 99025 05/20/21 4169 FIRE STATS, LLC 00160006120  FIRE DATA-JAN21-MAR21 0.00 459.00

1011 99026 05/20/21 5399 INBOUND DESIGN INC. 55000007750 SEA WEBSITE MANT-MAY 0.00 49.00
1011 99027 05/20/21 1679 INTERNT'L INSTIT. MUNICI 00150005150  ANNUAL MEMBRSHP-IVEY 0.00 200.00
1011 99027 05/20/21 1679 INTERNT'L INSTIT. MUNICI 00150005150  ANNUAL MMBRSHP-BAVIN 0.00 155.00
1011 99027 05/20/21 1679 INTERNT'L INSTIT. MUNICI 00150005150  ANNL MMBRSHP-ARMBRUST 0.00 140.00
TOTAL CHECK 0.00 495.00

1011 99028 05/20/21 1075 IRON MOUNTAIN 00150005150 RECORDS STRG-MAR 0.00 842.74



PENTAMATION

DATE: 05/24/2021

TIME: 08:43:02

PAGE NUMBER: 5
CITY OF SOLANA BEACH, CA ACCTPA21

CHECK REGISTER - DISBURSEMENT FUND

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME

1011 99029
1011 99030
1011 99031
1011 99032
1011 99032
1011 99032
1011 99032
1011 99032
1011 99032
1011 99032
1011 99032
TOTAL CHECK
1011 99033
1011 99033
TOTAL CHECK
1011 99034
1011 99035
1011 99036
1011 99036
TOTAL CHECK
1011 99037
1011 99037
TOTAL CHECK
1011 99038
1011 99039
1011 99039
TOTAL CHECK
1011 99040
1011 99041
1011 99041
1011 99041
1011 99041
1011 99041
1011 99041
1011 99041
1011 99041
TOTAL CHECK
1011 99042

05/20/21 1565
05/20/21 2106
05/20/21 5407

05/20/21 111
05/20/21 111
05/20/21 111
05/20/21 111
05/20/21 111
05/20/21 111
05/20/21 111
05/20/21 111

05/20/21 4708
05/20/21 4708

05/20/21 4522
05/20/21 66

05/20/21 2019
05/20/21 2019

05/20/21 5361
05/20/21 5361

05/20/21 5354

05/20/21 5998
05/20/21 5998

05/20/21 141

05/20/21 1073
05/20/21 1073
05/20/21 1073
05/20/21 1073
05/20/21 1073
05/20/21 1073
05/20/21 1073
05/20/21 1073

05/20/21 31

BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX AMOUNT
LOCAL GOVERNMENT PUBLICA 00150005150  CA LAND USE-2021 UPDT 0.00 143.56
MIKHAIL OGAWA ENGINEERIN 00165006520 STRMWTR PRK MNGMT-OCT 0.00 243.25
PJ CASTORENA, INC. 55000007750 CCA WKLY-4/14 & 4/21 0.00 104.88
MISSION LINEN & UNIFORM 50900007700 LAUNDRY-PUB WORKS 0.00 9.54
MISSION LINEN & UNIFORM 00165006520 LAUNDRY-PUB WORKS 0.00 13.35
MISSION LINEN & UNIFORM 00165006560 LAUNDRY-PUB WORKS 0.00 13.35
MISSION LINEN & UNIFORM 50900007700 LAUNDRY-PUB WORKS 0.00 14.12
MISSION LINEN & UNIFORM 00165006520 LAUNDRY-PUB WORKS 0.00 19.76
MISSION LINEN & UNIFORM 00165006560 LAUNDRY-PUB WORKS 0.00 19.77
MISSION LINEN & UNIFORM 00165006530 LAUNDRY-PUB WORKS 0.00 20.98
MISSION LINEN & UNIFORM 00165006530 LAUNDRY-PUB WORKS 0.00 31.07
0.00 141.94
MUNICIPAL EMERGENCY SERV 00160006120  KEVLLAR-TOTH 0.00 661.59
MUNICIPAL EMERGENCY SERV 00160006120  HEAD STRP/LENS KIT 0.00 315.11
0.00 976.70
NISSHO OF CALIFORNIA 00165006560 AS NEEDED RPR-4/28-LC 0.00 1,841.69
NORTH COUNTY DISPATCH (J 00160006120  FY21 DISPATCH SVC Q3 0.00 26,083.72
NORTH COUNTY EVS, INC 00160006120  ON CALL REPAIR-02/18 0.00 466.16
NORTH COUNTY EVS, INC 00160006120 ON CALL REPAIR-05/05 0.00 710.00
0.00 1,176.16
HABITAT PROTECTION, INC 00160006130 = DEAD ANML RVML-04/17 0.00 350.00
HABITAT PROTECTION, INC 00160006130 DEAD ANML RVML-04/24 0.00 1,927.73
0.00 2,277.73
PILLSBURY WINTHROP SHAW 00150005250 PROF SVC-JAN 0.00 2,655.00
READY REFRESH BY NESTLE 00165006570  DRINKING WATER-PW-APR 0.00 5.39
READY REFRESH BY NESTLE 00165006570  DRINKING WATER-PW-APR 0.00 30.30
0.00 35.69
SANTA FE IRRIGATION DIST 00160006120 005512000 0302-043021 0.00 567.72
SEASIDE HEATING & AIR CO 00165006570  HVAC MAINT-APR-FC 0.00 65.00
SEASIDE HEATING & AIR CO 00165006570  HVAC MAINT-APR-MS 0.00 65.00
SEASIDE HEATING & AIR CO 00165006570  HVAC MAINT-APR-FS 0.00 120.00
SEASIDE HEATING & AIR CO 00165006570  HVAC MAINT-APR-LC 0.00 120.00
SEASIDE HEATING & AIR CO 00165006570  HVAC MAINT-APR-CH 0.00 245.00
SEASIDE HEATING & AIR CO 00165006570  AS NEEDED RPR-LC-4/06 0.00 158.00
SEASIDE HEATING & AIR CO 00165006570  AS NEEDED RPR-LC-4/05 0.00 275.00
SEASIDE HEATING & AIR CO 00165006570  AS NEEDED RPR-MS-4/06 0.00 295.00
0.00 1,343.00
SOLANA BEACH CHAMBER OF 25055005570 Q3 VISITOR CENTER 0.00 3,750.00



PENTAMATION
DATE: 05/24/2021
TIME: 08:43:02

CITY OF SOLANA BEACH, CA
CHECK REGISTER - DISBURSEMENT FUND

PAGE NUMBER: 6
ACCTPA21

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME

1011 99043
1011 99043
TOTAL CHECK
1011 99044
1011 99045
1011 99045
TOTAL CHECK
1011 99046
1011 99047
1011 99048
1011 99049
1011 99049
TOTAL CHECK
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
1011 99050
TOTAL CHECK
1011 99051
1011 99051

TOTAL CHECK

1011
1011

V9000280
V9000280

TOTAL CHECK

1011
1011
1011
1011
1011

V9000281
V9000282
V9000283
V9000284
V9000285

05/20/21 1231
05/20/21 1231

05/20/21 1789

05/20/21 4840
05/20/21 4840

05/20/21 5699
05/20/21 5961
05/20/21 3980

05/20/21 40
05/20/21 40

05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30
05/20/21 30

05/20/21 2823
05/20/21 2823

05/13/21 11
05/13/21 11

05/13/21 13

05/13/21 3859

05/13/21 3066
05/20/21 5320
05/20/21 2260

STAPLES CONTRACT & COMME 00150005150
STAPLES CONTRACT & COMME 00150005150

DEPARTMENT OF INDUSTRIAL 00165006570

STC TRAFFIC, INC
STC TRAFFIC, INC

SUNBELT RENTALS, INC.

TOSDAL APC

TURNOUT MAINTENANCE COMP 00160006120

UNDERGROUND SVC ALERT OF 00165006510
UNDERGROUND SVC ALERT OF 00165006510

VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD
VERIZON WIRELESS-SD

WELLS FARGO BANK
WELLS FARGO BANK

ICMA PLAN 302817
ICMA PLAN 302817

ICMA RHS 801939

SOLANA BEACH FIREFIGHTER 001

SUMMIT ENVIRONMENTAL GRO 45999036190
BAYSHORE CONSULTING GROU 55000007750
REDFLEX TRAFFIC SYSTEMS, 00165006540

BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX AMOUNT
WALL CLOCK 0.00 42.55
LABELS/WIPES/NOTE PAD 0.00 144.07
0.00 186.62
FY21 OSIP WRKR COMP 0.00 225.00
00165006540  ONCALL TRFFC-MAR 0.00 1,305.00
20293306510  CIP19-TRFIC SGNL ASMNT 0.00 2,870.00
0.00 4,175.00
00165006560  TILLER-LC 0.00 104.93
55000007750  SEA PROF SVC-APR 0.00 1,459.00
CLN-COAT/PNTS-TOTH 0.00 156.98
DIG ALERT-APR 0.00 118.90
CA ST REGLTRY-APR 0.00 54.29
0.00 173.19
00160006140  CODES CELL 3/24-4/23 0.00 141.53
21100007600  PW CELL 04/02-05/01 0.00 5.80
50900007700  PW CELL 04/02-05/01 0.00 5.80
00165006540  PW CELL 04/02-05/01 0.00 15.95
00165006560  PW CELL 04/02-05/01 0.00 15.95
00165006510  PW CELL 04/02-05/01 0.00 20.28
00165006520  PW CELL 04/02-05/01 0.00 20.30
00165006530  PW CELL 04/02-05/01 0.00 20.30
00160006120  FIRE CELL 03/29-04/28 0.00 462.74
27060006120  FIRE IPAD 03/29-04/28 0.00 114.03
00160006120  BC CELL 03/29-04/28 0.00 63.75
00160006170  MS IPADS -03/29-04/28 0.00 152.04
0.00 1,038.47
65278007820  INT 2017TA BND 06/01 0.00 39,503.52
65278007820  PRIN 2017TA BND 06/01 0.00 61,500.00
0.00 101,003.52
001 PLAN NUMBER: 302817 0.00 13,503.52
001 ICMA PD 05/13/21 0.00 6,536.20
0.00 20,039.72
001 PLAN NUMBER: 801939 0.00 1,993.01
FD DUES PD 05/14/21 0.00 813.50
9903 PROF SVC LCP-APR 0.00 2,875.00
CCA PROF SVC-APR 0.00 900.00
RED LIGHT CAMERA-APR 0.00 7,158.00



PENTAMATION PAGE NUMBER: 7
DATE: 05/24/2021 CITY OF SOLANA BEACH, CA ACCTPA21
TIME: 08:43:02 CHECK REGISTER - DISBURSEMENT FUND

SELECTION CRITERIA: transact.ck_date between '20210508 00:00:00.000’ and '20210521 00:00:00.000’
ACCOUNTING PERIOD: 11/21

FUND - 001 - GENERAL FUND

CASH ACCT CHECK NO ISSUE DT VENDOR NAME BUDGET UNIT  ————- DESCRIPTION—————- SALES TAX
1011 V9000286 05/20/21 4080 JENNIFER REED 00150005350 ADMIN SVC-APR 0.00 27.50
TOTAL CASH ACCOUNT 0.00 403,728.17

TOTAL FUND 0.00 403,728.17

TOTAL REPORT 0.00 403,728.17

AMOUNT



STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Finance
SUBJECT: Report on Changes Made to the General Fund Adopted

Budget for Fiscal Year 2020/21

BACKGROUND:

Staff provides a report at each Council meeting that lists changes made to the current
Fiscal Year (FY) General Fund Adopted Budget.

The information provided in this Staff Report lists the changes made through May 26,
2021.

DISCUSSION:

The following table reports the revenue, expenditures, and transfers for 1) the Adopted
General Fund Budget approved by Council on June 12, 2019 (Resolution 2019-085) and
2) any resolutions passed by Council that amended the Adopted General Fund Budget.

GENERAL FUND - ADOPTED BUDGET PLUS CHANGES
As of May 26, 2021

Transfers
Action Description Revenues  Expenditures from GF Net Surplus
Reso 2019-085 Adopted Budget 19,827,600 (19,602,500) (151,100) (1) $ 74,000
Reso 2020-101 FY2020/21 Amended (495,000) 361,000 80,000 (2) 20,000
Reso 2021-021 Mid-Year Budget Adjustments 354,000 (354,993) - 19,007
(1) Transfers to: 151,100
Debt Service for Public Facilities 151,100
(2) Transfer to: (80,000)
City CIP Fund (80,000)

COUNCIL ACTION:

AGENDA ITEM # A.3.
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CEQA COMPLIANCE STATEMENT:

Not a project as defined by CEQA

FISCAL IMPACT:

N/A

WORK PLAN:

N/A

OPTIONS:

Receive the report.
Do not accept the report

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council receive the report listing changes made to the
FY 2020-2021 General Fund Adopted Budget.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation

prePot—

Gfegory Wade, City Manager




STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Finance
SUBJECT: Consideration of Resolutions 2021-069 Through 2021-072

Approving the Fiscal Year (FY) Municipal Improvement
Districts Benefit (MID) Fees

BACKGROUND:

The four Municipal Improvement Districts (MIDs) in Solana Beach were originally formed
pursuant to Government Code Section 25210.1 as County Service Areas (CSAS) prior to
the incorporation of the City. The CSAs were formed by the County Board of Supervisors
on the following dates:

Date Established

MID No. 9C Santa Fe Hills 03-24-69
MID No. 33 Highway 101/Railroad Right-of-Way 08-03-71
MID No. 9E Isla Verde 12-18-74
MID No. 9H San Elijo #2 10-10-77

Upon formation, the County also entered into landscaping and maintenance agreements
with the homeowners associations and members of these CSAs under which the County
provided various extended services and these CSAs provided a means to fund the
extended services, which included landscaping and maintenance of streets, medians,
slopes, certain drainage facilities, and appurtenant improvements in various areas of the
County. These CSAs were further established so that local property owners within the
prescribed boundaries of the special districts would be provided extended services.

After the landscaping and maintenance agreements with the County expired according to
their terms, the CSAs functioned more like pass through entities, with the homeowners
associations performing the services and getting reimbursed from the benefit fees (with
the exception of MID No. 33). The property owners share the cost of the maintenance
through service charges based on the benefit received. Upon incorporation, the City took
over the management of the benefit fee assessments for these MIDs.

This item is before the Council to consider approval of the attached resolutions which set

CITY COUNCIL ACTION:

AGENDA ITEM A 4.




June 9, 2021
FY 2021/22 MID Benefit Fees
Page 2 of 4

the benefit fees for the four MIDs and authorize the fees to be placed on the County
Assessor Rolls.

DISCUSSION:

When the CSAs were formed, property owners within the boundary of the service area
desired these extended miscellaneous services. These services were benefits received
by the property owners and not originally supported by general revenues of the County.
They are also not supported by the City’s General Fund.

These service areas were established as an alternate means of providing landscape
maintenance services. The homeowners’ associations contract with a private landscape
contractor to provide the actual landscaping services.

As a result of the City’s July 1, 1986 incorporation, the CSAs were dissolved and replaced
by the new "Municipal Improvement Districts” (MIDs). As part of the incorporation
process, the City Council assumed the role of the Board of Supervisors for the new MIDs.
The City has managed the MIDs since incorporation.

With the exception of MID No. 33, the City provides three of the four districts with
budgetary information upon which the annual fees are based. The City provides a
service to these homeowners’ associations by translating each budget into a unit cost per
parcel, and then levying the required amount on the tax roll each year. The City also
performs monthly inspections of the landscaping work and responds to complaints and
inquiries.

The City receives a fee for providing the services to set and collect the landscape
maintenance fee, conduct a monthly landscape inspection, track the income and interest
earnings, process monthly payments, and compile the annual accounting information and
provide it to the homeowners’ associations. The City also reviews each budget to ensure
that all charges are related to the provision of extended services or administration of the
MIDs.

MID No. 33 is the only MID for which services are not provided by a homeowners’
association. The oversight responsibility for the landscape maintenance is provided by
the City's Public Works Department. A budget is produced each year by the City to
provide funds for landscape maintenance within the service area. The assessment area
for MID No. 33 includes all parcels west of Interstate 5 to the Pacific Ocean and from the
San Elijo Lagoon south to Via de la Valle/Border Avenue.

The MID No. 33 service area was authorized in order to provide landscape improvement
and maintenance for Highway 101 medians and the railroad right-of-way that is
appurtenant to Highway 101. These landscaped medians were installed using funding
provided by the County for select system roads which also require continued
maintenance. MID No. 33 provides an alternate funding source for this public service in
Solana Beach; however, this revenue is significantly less than the actual costs to maintain
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these areas. The maintenance is provided under contract with a landscape maintenance
contractor as well as City Staff.

Because the MIDs were created prior to Proposition 218, the MID charges for MID No.
9C, No. 9E, No. 9H, and No. 33 may be levied as proposed without additional
requirements so long as the amount of the charge does not exceed pre-November 1996
levels. The charges proposed are at the same rates they were since their inception and
are not being raised.

Since there is no legal requirement for a public hearing, the City has instead published a
“Notice of Setting Various Fees for the Municipal Improvement Districts” notifying residents
that they have the right to request that this item be removed from the consent agenda for
discussion if required. That notice was published in the local newspaper on May 11, 2021.
In addition, emails were sent to the President of each Homeowner’'s Association notifying
them that the hearing to set the annual MID fees and place on the tax roll was scheduled
for June 9, 2021.

Staff therefore recommends that the City Council approve the annual fees as outlined in
the attached resolutions as follows: for MID No. 9C (Santa Fe Hills) at $232.10 per unit;
MID No. 9E (Isla Verde) at $68.74 per unit; for MID No. 9H (San Elijo Hills #2) at $289.58
per unit; and for MID No. 33 at $3.12 per unit ($.06 per timeshare week).

CEQA COMPLIANCE STATEMENT:

Not a project as defined by CEQA.

FISCAL IMPACT

The fee for each MID will generate the total annual benefit charge revenue, as shown
below, to service the MID:

FEE REVENUE
MID No. 9C - Santa Fe Hills $232.10 per unit $320,400
MID No. 9E - Isla Verde $ 68.74 per unit $ 6,000
MID No. 9H - San Elijo Hills #2 $289.58 per unit $119,400
MID No. 33 - Highway 101/Railroad Right-of-Way $ 3.12 per unit $144,400
WORK PLAN:
N/A
OPTIONS:

e Approve Staff recommendation.
e Do not approve Staff recommendation and provide direction.
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DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council:

1. Approve Resolution 2021-069, setting the Benefit Charges for MID No. 9C, Santa
Fe Hills, at $232.10 per unit for FY 2021/22.

2. Approve Resolution 2021-070, setting the Benefit Charges for MID No. 9E, Isla
Verde, at $68.74 per unit for FY 2021/22.

3. Approve Resolution 2021-071, setting the Benefit Charges for MID No. 9H, San
Elijo Hills # 2, at $289.58 per unit for FY 2021/22.

4. Approve Resolution 2021-072, setting the Benefit Charges for MID No. 33,
Highway 101/Railroad Right-of-Way, at $3.12 per unit for FY 2021/22.

CITY MANAGER’S RECOMMENDATION

Approve Department Recommendation.

0 : N -

Gregory Wade, City Manager

Attachments:

Resolution 2021-069 — MID 9C
Resolution 2021-070 — MID 9E
Resolution 2021-071 — MID 9H
Resolution 2021-072 — MID 33

e N S



RESOLUTION 2021-069

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF SOLANA BEACH, CALIFORNIA, SETTING THE
BENEFIT CHARGES FOR MUNICIPAL IMPROVEMENT
DISTRICT NUMBER 9C FOR FISCAL YEAR 2021/22

WHEREAS, the City Council considered a report concerning the benefit charge to
be levied within the Municipal Improvement District Number 9C, Santa Fe Hills (the
“District”) pursuant to an Ordinance previously approved by the voters on March 24, 1969;
and

WHEREAS, the City Council has determined that charges for landscape
maintenance service be shown as a separate item on property tax bills and collected at
the same time and in the same manner as ordinary county ad valorem taxes and caused
to be prepared and filed, written reports describing real property receiving landscape
maintenance services within the District; and

WHEREAS, the charges for the parcels within the District for Fiscal Year 2021/22
have been computed in conformity with the procedure set forth in, and charges described
by, applicable ordinances and resolutions of the Solana Beach City Council; and

WHEREAS, the charges are at the same rates they were since their inception and
are not being raised; and

WHEREAS, the amount paid to the homeowners’ association from charges or
taxes levied in the District shall include the reasonably estimated cost of the work or
improvement to be done in the District by the homeowners’ association for the ensuing
fiscal year, plus incidental expenses directly related to the provision of extended services
or administration of the District; and

WHEREAS, services shall be provided by the homeowners' association in
accordance with the contract last approved by the County of San Diego with the
homeowners’ association providing the services, not the County or other entity. The City
of Solana Beach will continue providing management and inspection services; and

WHEREAS, payments to the homeowners’ association for service shall be made
in twelve equal monthly installments and payment for incidental expenses shall be made
upon submission of a statement.

NOW, THEREFORE, the City Council of the City of Solana Beach, California,
resolves as follows:

1. The foregoing recitations are true and correct.

ATTACHMENT 1
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2. The benefit unit charge for Municipal Improvement District No. 9C, Santa
Fe Hills, for Fiscal Year 2021/22 will be $232.10 per unit, as listed on
Attachment No. 1 of this Resolution and confirmed by the City Council, and
will be filed with the Auditor and Controller of the County of San Diego.

3. The San Diego County Auditor shall place on the County Assessor Roll,
opposite each parcel of land within the District, the levy amount of $232.10
per unit, as set forth in Attachment No. 1 of this Resolution, and such levies
shall be collected at the same time and in the same manner as ordinary ad
valorem property taxes of the City for the fiscal year commencing July 1,
2021.

4. The City Clerk’s Designee, Koppel & Gruber Public Finance, is hereby
authorized and directed to file the levy with the San Diego County Auditor
subsequent to the adoption of this Resolution.

PASSED AND ADOPTED this 9" day of June 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSENT: Councilmembers —
ABSTAIN: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



Exhibit 1
Resolution 2021-069

M.I.D. FEES

2017-2018 through 2021-2022

2017- 2017- 2018- 2018- 2019- 2019- 2020- 2020- 2021- 2021-
2018 2018 2019 2019 2020 2020 2021 2021 2022 2022
BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES
Highway 101 - 124,800 3.12 127,000 3.12 140,300 3.12 142,900 3.12 144,400 3.12
MID No. 33

Santa Fe Hills - 300,300 232.10 304,300 232.10 313,200 232.10 317,700 232.10 320,400 232.10
MID No. 9C

Isla Verde - 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74
MID No. 9E

San Elijo Hills#2 | 103,600 289.58 101,000 289.58 116,700 289.58 118,300 289.58 119,400 289.58

MID No. 9H




RESOLUTION 2021-070

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF SOLANA BEACH, CALIFORNIA, SETTING THE
BENEFIT CHARGES FOR MUNICIPAL IMPROVEMENT
DISTRICT NUMBER 9E FOR FISCAL YEAR 2021/22

WHEREAS, the City Council considered a report concerning the benefit charge to
be levied within the Municipal Improvement District Number 9E, Isla Verde (the “District”)
pursuant to an Ordinance previously approved by the voters on December 18, 1974; and

WHEREAS, the City Council has determined that charges for landscape
maintenance service be shown as a separate item on property tax bills and collected at
the same time and in the same manner as ordinary county ad valorem taxes and caused
to be prepared and filed, written reports describing real property receiving landscape
maintenance services within the District; and

WHEREAS, the charges for the parcels within the District for Fiscal Year 2021/22
have been computed in conformity with the procedure set forth in, and charges described
by, applicable ordinances and resolutions of the Solana Beach City Council; and

WHEREAS, the charges are at the same rates they were since their inception and
are not being raised; and

WHEREAS, the amount paid to the homeowner’s association from charges or
taxes levied in the District shall include the reasonably estimated cost of the work or
improvement to be done in the District by the homeowner’s association for the ensuing
fiscal year, plus incidental expenses directly related to the provision of extended services
or administration of the District; and

WHEREAS, services shall be provided by the homeowners' association in
accordance with the contract last approved by the County of San Diego with the
homeowners’ association providing the services, not the County or other entity. The City
of Solana Beach will continue providing management and inspection services; and

WHEREAS, payments to the homeowner’s association for service shall be made
in twelve equal monthly installments and payment for incidental expenses shall be made
upon submission of a statement.

NOW, THEREFORE, the City Council of the City of Solana Beach, California,
resolves as follows:

1. The foregoing recitations are true and correct.

2.  The benefit unit charge for Municipal Improvement District No. 9E, Isla
Verde, for Fiscal Year 2021/22 will be $68.74 per unit, as listed on

ATTACHMENT 2
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Attachment No. 1 of this Resolution and confirmed by the City Council,
and will be filed with the Auditor and Controller of the County of San
Diego.

3. The San Diego County Auditor shall place on the County Assessor
Roll, opposite each parcel of land within the District, the levy amount of
$68.74 per unit, as set forth in Attachment No. 1 of this Resolution, and
such levies shall be collected at the same time and in the same
manner as ordinary ad valorem property taxes of the City for the fiscal
year commencing July 1, 2021.

4. The City Clerk’s Designee, Koppel & Gruber Public Finance, is hereby
authorized and directed to file the levy with the San Diego County
Auditor subsequent to the adoption of this Resolution.

PASSED AND ADOPTED this 9" day of June 2021, at a regularly
scheduled meeting of the City Council of the City of Solana Beach, California by
the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSENT: Councilmembers —
ABSTAIN: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



Exhibit 1
Resolution 2021-070

M.I.D. FEES

2017-2018 through 2021-2022

2017- 2017- 2018- 2018- 2019- 2019- 2020- 2020- 2021- 2021-
2018 2018 2019 2019 2020 2020 2021 2021 2022 2022
BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES
Highway 101 - 124,800 3.12 127,000 3.12 140,300 3.12 142,900 3.12 144,400 3.12
MID No. 33

Santa Fe Hills - 300,300 232.10 304,300 232.10 313,200 232.10 317,700 232.10 320,400 232.10
MID No. 9C

Isla Verde - 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74
MID No. 9E

San Elijo Hills#2 | 103,600 289.58 101,000 289.58 116,700 289.58 118,300 289.58 119,400 289.58

MID No. 9H




RESOLUTION 2021-071

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF SOLANA BEACH, CALIFORNIA, SETTING THE
BENEFIT CHARGES FOR MUNICIPAL IMPROVEMENT
DISTRICT NUMBER 9H FOR FISCAL YEAR 2021/22

WHEREAS, the City Council considered a report concerning the benefit charge to
be levied within the Municipal Improvement District Number 9H, San Elijo Hills #2 (the
“District”) pursuant to an Ordinance previously approved by the voters on October 10,
1977; and

WHEREAS, the City Council has determined that charges for landscape
maintenance service be shown as a separate item on property tax bills and collected at
the same time and in the same manner as ordinary county ad valorem taxes and caused
to be prepared and filed, written reports describing real property receiving landscape
maintenance services within the District; and

WHEREAS, the charges for the parcels within the District for Fiscal Year 2021/22
have been computed in conformity with the procedure set forth in, and charges described
by, applicable ordinances and resolutions of the Solana Beach City Council; and

WHEREAS, the charges are at the same rates they were since their inception and
are not being raised; and

WHEREAS, the amount paid to the homeowners’ association from charges or
taxes levied in the District shall include the reasonably estimated cost of the work or
improvement to be done in the District by the homeowner’s association for the ensuing
fiscal year, plus incidental expenses directly related to the provision of extended services
or administration of the District; and

WHEREAS, services shall be provided by the homeowners' association in
accordance with the contract last approved by the County of San Diego with the
homeowners’ association providing the services, not the County or other entity. The City
of Solana Beach will continue providing management and inspection services; and

WHEREAS, payments to the homeowner’s association for service shall be made
in twelve equal monthly installments and payment for incidental expenses shall be made
upon submission of a statement.

NOW, THEREFORE, the City Council of the City of Solana Beach, California,
resolves as follows:

1. The foregoing recitations are true and correct.

2.  The benefit unit charge for Municipal Improvement District No. 9H,

ATTACHMENT 3



Resolution 2021-071
FY 2021/22 MID - #9H Benefit Fee
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San Elijo Hills #2, for Fiscal Year 2021/22 will be $289.58 per unit, as
listed on Attachment No. 1 of this Resolution and confirmed by the
City Council, and will be filed with the Auditor and Controller of the
County of San Diego.

3. The San Diego County Auditor shall place on the County Assessor
Roll, opposite each parcel of land within the District, the levy amount of
$289.58 per unit, as set forth in Attachment No. 1 of this Resolution,
and such levies shall be collected at the same time and in the same
manner as ordinary ad valorem property taxes of the City for the fiscal
year commencing July 1, 2021.

4. The City Clerk’'s Designee, Koppel & Gruber Public Finance, is
hereby authorized and directed to file the levy with the San Diego
County Auditor subsequent to the adoption of this Resolution.

PASSED AND ADOPTED this 9" day of June 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSENT: Councilmembers —
ABSTAIN: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



Exhibit 1
Resolution 2021-071

M.I.D. FEES

2017-2018 through 2021-2022

2017- 2017- 2018- 2018- 2019- 2019- 2020- 2020- 2021- 2021-
2018 2018 2019 2019 2020 2020 2021 2021 2022 2022
BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES
Highway 101 - 124,800 3.12 127,000 3.12 140,300 3.12 142,900 3.12 144,400 3.12
MID No. 33

Santa Fe Hills - 300,300 232.10 304,300 232.10 313,200 232.10 317,700 232.10 320,400 232.10
MID No. 9C

Isla Verde - 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74
MID No. 9E

San Elijo Hills#2 | 103,600 289.58 101,000 289.58 116,700 289.58 118,300 289.58 119,400 289.58

MID No. 9H




RESOLUTION 2021-072

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF SOLANA BEACH, CALIFORNIA, SETTING THE
BENEFIT CHARGES FOR MUNICIPAL IMPROVEMENT
DISTRICT # 33 FOR FISCAL YEAR 2021/22

WHEREAS, the City Council considered a report concerning the benefit charge to
be levied within the Municipal Improvement District Number 33, Highway 101/Railroad
Right-of-Way, pursuant to an Ordinance previously approved by the voters on August 3,
1971; and

WHEREAS, the City Council has determined that charges for providing landscape
maintenance service be shown as a separate item on property tax bills and collected at the
same time and in the same manner as ordinary county ad valorem taxes and caused to be
prepared and filed, written reports describing real property receiving landscape
maintenance services within the District; and

WHEREAS, the charges for the parcels within the District for Fiscal Year 2021/22
have been computed in conformity with the procedure set forth in, and charges described
by, applicable ordinances and resolutions of the Solana Beach City Council; and

WHEREAS, the charges are at the same rates they were since their inception and
are not being raised.

NOW, THEREFORE, the City Council of the City of Solana Beach, California,
resolves as follows:

1. The foregoing recitations are true and correct.

2. The benefit unit charge for Municipal Improvement District No. 33, Highway
101/Railroad Right-of-Way, for Fiscal Year 2021/22 will be $3.12 per unit, as
listed on Attachment No. 1 of this Resolution and confirmed by the City Councll,
and will be filed with the Auditor and Controller of the County of San Diego.

3. The San Diego County Auditor shall place on the County Assessor Roll,
opposite each parcel of land within the District, the levy amount of $3.12 per
unit, as set forth in Attachment No. 1 of this Resolution, and such levies shall be
collected at the same time and in the same manner as ordinary ad valorem
property taxes of the City for the fiscal year commencing July 1, 2021.

4. The City Clerk’s Designee, Koppel & Gruber Public Finance, is hereby

authorized and directed to file the levy with the San Diego County Auditor
subsequent to the adoption of this Resolution.

ATTACHMENT 4
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PASSED AND ADOPTED this 9™ day of June 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSENT: Councilmembers —
ABSTAIN: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



Exhibit 1
Resolution 2021-072

M.I.D. FEES

2017-2018 through 2021-2022

2017- 2017- 2018- 2018- 2019- 2019- 2020- 2020- 2021- 2021-
2018 2018 2019 2019 2020 2020 2021 2021 2022 2022
BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES BUDGET FEES
Highway 101 - 124,800 3.12 127,000 3.12 140,300 3.12 142,900 3.12 144,400 3.12
MID No. 33

Santa Fe Hills - 300,300 232.10 304,300 232.10 313,200 232.10 317,700 232.10 320,400 232.10
MID No. 9C

Isla Verde - 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74 6,000 68.74
MID No. 9E

San Elijo Hills#2 | 103,600 289.58 101,000 289.58 116,700 289.58 118,300 289.58 119,400 289.58

MID No. 9H




STAFF REPORT
CITY OF SOLANA BEACH

TO: Honorable Mayor and City Councilmembers

FROM: Gregory Wade, City Manager

MEETING DATE: June 9, 2021

ORIGINATING DEPT: Finance

SUBJECT: Consideration of Resolution 2021-073 Adopting the Fiscal

Year 2021/22 Fire Benefit Fee

BACKGROUND

On April 8, 1980, voters in the Solana Beach Fire Protection District (District) approved a Fire
Benefit Fee (Fee) by more than a two-thirds vote in an amount not to exceed $10.00 per unit
of benefit per year, on real property within the boundaries of the District. The District was
subsequently merged with the City of Solana Beach (City), and the City now has the
responsibility of administering this Fee. Because the Fee was adopted by the voters before
the passage of Proposition 218, it is not subject to its requirements.

There is no legal requirement for a public hearing, however, the City has published a “Notice
of Setting the Fire Benefit Fee” (Notice) to notify residents that they have the right to request
that this item be removed from the consent agenda for discussion. The Notice was published
in the local newspaper on May 11, 2021.

This item is before Council to consider approval of Resolution 2021-073 which sets the Fire
Benefit Fee and authorizes the fee to be placed on the County Assessment rolls.

DISCUSSION

Each year, the City Council is required to formally set the Fire Benefit Fee for levying on
the tax roll. Staff is recommending that the Fee remain at the same level for Fiscal Year
(FY) 2021/22 at $10.00 per benefit unit. This Fee has not been increased since it was
approved by voters in 1980. In order to increase the Fire Benefit Fee, the City would need
a public vote with two-thirds of the voters approving any increase.

Properties in the City would be charged an annual amount for the Fire Benefit Fee at
$10.00 per benefit unit according to the schedule outlined on the next page.

CITY COUNCIL ACTION:

AGENDA ITEM # A.5.
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FY 2021/22 Fire Benefit Fee

Page 2 of 2

ACTUAL LAND USE MAXIMUM NUMBER OF UNITS OF BENEFIT
Unimproved 2 units per 1 acre and/or portion of 1 acre,

up to 20 units per parcel
Residential 5 units per dwelling unit
Commercial 15 units per 1 acre and/or portion of 1 acre
Industrial 20 units per 1 acre and/or portion of 1 acre
Timeshares 1 unit per timeshare week (1/5 of residential)

CEQA COMPLIANCE STATEMENT:
Not a project as defined by CEQA.

FISCAL IMPACT

The $10.00 per benefit unit fee raises approximately $450,000 per year that is used to assist
in funding Fire Department operating expenses projected at $5,467,870 for FY 2021/22.

WORK PLAN:
N/A

OPTIONS:

e Approve Staff recommendation.
e Do not approve Staff recommendation and provide direction.

DEPARTMENT RECOMMENDATION

Staff recommends that the City Council consider adoption of Resolution 2021-073:
1. Setting the FY 2021/22 Fire Benefit Fee at $10.00 per unit, and

2. Approving the Fee for levying on the tax roll.

CITY MANAGER RECOMMENDATION

Approve Department Recommendation.

Gregory Wade, City Manager
Attachments:

1. Resolution 2021-073



RESOLUTION 2021-073

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, ESTABLISHING THE
FISCAL YEAR 2021/22 FIRE BENEFIT FEE AS
AUTHORIZED BY THE VOTERS AT $10.00 PER BENEFIT
UNIT

WHEREAS, the City of Solana Beach has merged with the Solana Fire
Protection District; and

WHEREAS, the voters of the Solana Fire Protection District on April 8, 1980,
approved the following proposition:

Shall the Solana Fire Protection District establish and impose standby
or availability charges, not to exceed $10.00 per unit of benefit per
year, on all real property (except that of federal, state, or local
governmental agencies) within the boundaries of said Fire Protection
District, the collection of which charges shall not decrease the
appropriations limit of said Fire Protection District in any year for a
period of four years from the effective date hereof, and which charges
shall be established by the Board of Directors of said Fire Protection
District from time to time, subject, however, to the following maximum
units of benefit:

Actual Land Use Maximum Number of Units of Benefit

Unimproved 2 units per 1 acre and/or portion of 1 acre,
up to 20 units per parcel

Residential 5 units per dwelling unit

Commercial 15 units per 1 acre and/or portion of 1 acre

Industrial 20 units per 1 acre and/or portion of 1 acre;
and

Timeshares 1 unit per timeshare week (1/5 of residential)

WHEREAS, the City of Solana Beach, as successor to the Solana Fire
Protection District, is authorized to continue to levy the fire benefit fee; and

WHEREAS, the amount of the fire benefit fee remains unchanged.

NOW, THEREFORE, the City Council of the City of Solana Beach,

[ATTACHMENT 1 |
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Resolution 2021-073
FY 2021/22 Fire Benefit Fee
Page 2 of 2

California, resolves as follows:
1.  The foregoing recitations are true and correct.

2.  The fire benefit charge is hereby set at $10.00 per benefit unit for all
land use categories set forth above, as confirmed by this Board and
will be filed with the Auditor and Controller of the County of San
Diego.

3. The San Diego County Auditor shall place on the County
Assessment Roll, opposite each parcel of land, the amount of levy
so apportioned by the method of apportionment formula, as set
forth above, and such levies shall be collected at the same time and
in the same manner as ordinary ad valorem property taxes of the
City for the fiscal year commencing July 1, 2021.

4. The City Clerk’'s Designee, Koppel & Gruber Public Finance, is
hereby authorized and directed to file the levy with the San Diego
County Auditor subsequent to the adoption of this Resolution.

PASSED AND ADOPTED this 9" day of June 2021, at a regularly
scheduled meeting of the City Council of the City of Solana Beach, California by
the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSENT: Councilmembers —
ABSTAIN: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Human Resources Department
SUBJECT: Consideration of Resolution 2021-084 to Temporarily

Amend the City’s Section 125 Flexible Benefit Plan with
WageWorks/HeathEquity ¥ Under the Consolidated
Appropriations Act, 2021

BACKGROUND:

The City has been contracting with WageWorks/HealthEquity to administer its Section
125 Cafeteria/Flexible Spending Account Plan (FSA). Due to the nature of the COVID-
19 public health emergency and unanticipated changes in the availability of certain
medical care and dependent care, employees are likely to have unused health FSA
amounts or dependent care FSA amounts at the end of plan years, or grace periods,
ending in 2020.

To provide related relief, the Consolidated Appropriations Act, 2021 (CAA), was signed
into law on December 27, 2020. As provided in two Internal Revenue Service (IRS)
Notices 2020-29 and 2021-15, the CAA provides substantial flexibility for the operation of
health and dependent care Flexible Spending Accounts (FSAs), which include the
following: 1) expanded carryover or grace period, 2) Mid-Year Election Change Flexibility,
3) health FSA spend down relief, and 5) dependent care FSA age limit relief. In an effort
to provide relief to employees, the City would like to take advantage of the benefit options
offered under the CAA.

This item is before Council to consider the adoption of Resolution 2021-084 (Attachment
1) to temporarily amend the City’s Flexible Spending Account Summary Plan Description
with WageWorks/HealthEquity to reflect the relief options provided under the CAA.

DISCUSSION:

Section 125 cafeteria plan is a written plan maintained by an employer under which all
participants are employees, and all participants may choose among two or more benefits
consisting of cash and qualified benefits. Qualified benefits that may be provided under a

CITY COUNCIL ACTION:

AGENDA ITEM # A.6.
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Section 125 cafeteria plan include, but are not limited to, employer-provided accident and
health plans, health FSAs (HFSA), and dependent care FSAs (DCFSA).

The City offers all eligible employees both the HFSA and the DCFSA benefit under its
Section 125 cafeteria plan. A HFSA is a pre-tax benefit account used to pay for eligible
medical, dental, and vision care expenses that are not covered by an insurance plan or
elsewhere. A DCFSA is a pre-tax benefit account used to pay for dependent care
services, such as preschool, summer day camp, before or after school programs, and
child or elder daycare. The City’s third-party administrator (TPA) for this benefit is
WageWorks/HealthEquity.

To provide relief due to COVID-19, the CAA was signed into law on December 27, 2020.
As outlined in IRS Notices 2020-29 (Attachment 2) and 2021-15 (Attachment 3) , the CAA
provides temporary special rules for HFSAs and DCFSAs under Section 125 cafeteria
plans. The temporary FSA provisions include the following:

Expanded Carry-Over or Grace Period

Under the CAA, HFSAs and DCFSAs may permit participants to carryover any unused
funds from the 2020 plan year to the plan year ending in 2021. Similarly, HFSAs and
DCFSAs may permit participants to carryover unused funds from the 2021 plan year to
the plan year ending in 2022.

Alternatively, HFSAs and DCFSAs that include a grace period, as opposed to a carryover
provision, may extend the 2020 and/or 2021 grace periods from up to two months and 15
days after the end of the plan year to 12 months after the end of the plan year.

Mid-Year Election Change Flexibility

Ordinarily, cafeteria plan elections are irrevocable during a plan year, unless a participant
experiences an IRS-approved status change event such as marriage, birth, divorce, or
change in employment status. The CAA temporarily permits cafeteria plans to allow
participants to make prospective mid-year election changes with respect to HFSAs and
DCFSAs (i.e.,to elect an account, increase or decrease contributions, or drop an
account) for plan years ending in 2021 for any reason, without a qualified status change
event.

Health FSA Spend Down Relief

Allows employees who cease participating in a HFSA during calendar year 2020 or 2021
(including termination/separation of employment) to continue to spend down unused
account balances through the end of the plan year in which their participation ceased,
including any grace period.
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Dependent Care FSA Age Limit Relief

The CAA provides for a carryover rule for dependents who aged-out of a DCFSA during
calendar year 2020. Generally, dependent care expenses are only eligible for
reimbursement if the expense relates to care of dependent children aged 13 and under.
The CAA increased the maximum age limit for reimbursement of dependent care
expenses from 13 to 14 for calendar year 2020. It also allows the increased age limit for
amounts carried over from the end of the 2020 plan year to the 2021 plan year for the
dependent who aged-out.

As governed by applicable State and Federal Ilaws and regulations,
WageWorks/HealthEquity will continue to administer the City’s Section 125 cafeteria
plan/FSAs for Plan Year 2021. The amendment to the City’s current HFSA and DCFSA
plans will reflect the temporary changes outlined in the IRS Notices, 2020-29 and 2021-
15 per the CCA for Plan Years ending in 2020 and 2021.

Staff recommends for the City Council to approve and authorize the City Manager to
execute the temporary amendment as outlined in the IRS Notices 2020-29 and 2021-15
with WageWorks/HealthEquity as reflected on the “Summary of Material Modifications to
Your Summary Plan Description” document (Attachment 4).

CEQA COMPLIANCE STATEMENT:

Not a project under CEQA.

FISCAL IMPACT:

For Plan Years ending in 2020 and 2021, there are no changes to the fee structure
between the City and WageWorks/HealthEquity.

WORKPLAN: N/A

OPTIONS:

e Approve Staff recommendation.
¢ Do not approve Staff recommendation and provide alternative direction.

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council adopt Resolution 2021-084 approving and
authorizing the City Manager to execute the temporary amendment with
WageWorks/HealthEquity in order to comply with options available under The
Consolidated Appropriations Act, 2021 for Flexible Spending Accounts.
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CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation.

Gas ,' i

Gfegory Wade, City Manager

Attachment 1: Resolution 2021-084

Attachment 2: IRS Notice — 2020-29

Attachment 3: IRS Notice — 2021-15

Attachment 4: Summary of Material Modifications to Your Summary Plan Description
Document



RESOLUTION 2021-084

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, APPROVING A
TEMPORARY AMENDMENT TO THE CITY’S SECTION 125
FLEXIBLE BENEFIT PLAN WITH WAGEWORKS/HEALTH
EQUITY UNDER THE CONSOLIDATED
APPROPRIATIONS ACT, 2021

WHEREAS, the City has been contracting with WageWorks/HealthEquity to
administer its Section 125 Cafeteria Plan/Flexible Spending Account Plan; and

WHEREAS, due to the nature of the COVID-19 public health emergency and
unanticipated changes in the availability of certain medical care and dependent care,
employees are likely to have unused funds in their health and/or dependent care flexible
spending accounts at the end of plan years 2020 and 2021; and

WHEREAS, the Consolidated Appropriations Act, 2021 (CAA), was signed into law
on December 27, 2020 to provide temporary special rules for health and dependent care
flexible spending accounts under Section 125 cafeteria plan; and

WHEREAS, the City desires to temporarily amend its Flexible Benefit Plan with
WageWorks/HealthEquity as permitted under the Consolidated Appropriations Act, 2021;
and

WHEREAS, the temporary amendments are outlined in the “Summary of Material
Modification to Your Summary Plan Description” document, with an effective date of
January 1, 2020.

NOW, THEREFORE, the City Council of the City of Solana Beach does resolve as
follows:

1. That the foregoing recitations are true and correct.

2. That the City Council approves the adoption of the amended Summary Plan
Description for the City’s Flexible Benefit Plan with WageWorks/HealthEquity to
incorporate provisions of the Consolidated Appropriation Act, 2021, effective
January 1, 2020.

3. That the City Council authorizes the City Manager to execute the agreement with
WageWorks/HealthEquity on behalf of the City.

4. That the City Manager or his designee is authorized to take any and all actions
necessary to implement the Plan, and to set up adequate accounting and
administrative procedures to provide benefits under the Plan.

[ATTACHMENT 1 |
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Resolution 2021-084
WageWorks/HealthEquity Amendment - CAA
Page 2 of 2

5. That the City Manager or his designee shall act as soon as possible to notify
employees of the adoption of the Cafeteria Plan by delivering to each employee a
copy of the summary description of the plan in the form of the Summary Plan
Description as approved.

PASSED AND ADOPTED this 9" day of June 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



COVID-19 GUIDANCE UNDER 8§ 125 CAFETERIA PLANS AND RELATED TO HIGH

DEDUCTIBLE HEALTH PLANS

Notice 2020-29

PURPOSE AND OVERVIEW

To assist with the nation’s response to the 2019 Novel Coronavirus outbreak
(COVID-19), this notice provides for increased flexibility with respect to mid-year
elections under a 8 125 cafeteria plan during calendar year 2020 related to employer-
sponsored health coverage, health Flexible Spending Arrangements (health FSAs), and
dependent care assistance programs. This notice also provides increased flexibility with
respect to grace periods to apply unused amounts in health FSAs to medical care
expenses incurred through December 31, 2020, and unused amounts in dependent
care assistance programs to dependent care expenses incurred through December 31,

2020.

As described more fully below, this notice provides that —

e For mid-year elections made during calendar year 2020, a 8 125 cafeteria
plan may permit employees who are eligible to make salary reduction
contributions under the plan to: (1) with respect to employer-sponsored
health coverage, (a) make a new election on a prospective basis, if the
employee initially declined to elect employer-sponsored health coverage;
(b) revoke an existing election and make a new election to enroll in different

health coverage sponsored by the same employer on a prospective basis;

| ATTACHMENT 2 |



mbavin
Text Box
ATTACHMENT 2


and (c) revoke an existing election on a prospective basis, provided that the
employee attests in writing that the employee is enrolled, or immediately will
enroll, in other health coverage not sponsored by the employer; (2) revoke an
election, make a new election, or decrease or increase an existing election
applicable to a health FSA on a prospective basis; and (3) revoke an election,
make a new election, or decrease or increase an existing election regarding a
dependent care assistance program on a prospective basis;

e For unused amounts remaining in a health FSA or a dependent care
assistance program under the § 125 cafeteria plan as of the end of a grace
period or plan year ending in 2020, a § 125 cafeteria plan may permit
employees to apply those unused amounts to pay or reimburse medical care
expenses or dependent care expenses, respectively, incurred through
December 31, 2020; and

e The relief provided in Notice 2020-15, 2020-14 IRB 559 regarding high
deductible health plans (HDHPs) and expenses related to COVID-19, and in
section 3701 of the Coronavirus Aid, Relief, and Economic Security Act
(CARES Act) (P.L. 116-136, 134 Stat. 281 (March 27, 2020)) regarding an
exemption for telehealth services, may be applied retroactively to January 1,

2020.

. BACKGROUND

A. Elections Under a § 125 Cafeteria Plan

Section 125(d)(1) of the Internal Revenue Code (Code) defines a § 125 cafeteria

plan as a written plan maintained by an employer under which all participants are

2



employees, and all participants may choose among two or more benefits consisting of
cash and qualified benefits. Subject to certain exceptions, 8 125(f) defines a qualified
benefit as any benefit which, with the application of 8§ 125(a), is not includable in the
gross income of the employee by reason of an express provision of the Code. Qualified
benefits that may be provided under a 8§ 125 cafeteria plan include employer-provided
accident and health plans excludable under 88 106 and 105(b), health FSAs excludable
under 88 106 and 105(b), and dependent care assistance programs excludable under

§129.

Elections regarding qualified benefits under a § 125 cafeteria plan generally must
be irrevocable and must be made prior to the first day of the plan year, except as
provided under Treas. Reg. § 1.125-4.* Treas. Reg. § 1.125-4 provides that a § 125
cafeteria plan may permit an employee to revoke an election during a period of
coverage and to make a new election under certain circumstances, such as if the
employee experiences a change in status or there are significant changes in the cost of
coverage. Section 125 does not require a 8§ 125 cafeteria plan to permit the mid-year

election changes allowed under Treas. Reg. § 1.125-4.

Due to the nature of the public health emergency posed by COVID-19 and
unanticipated changes in the need for medical care, some employers have indicated a
willingness to offer employees who initially declined to elect employer-sponsored health

coverage an opportunity to elect health coverage or allow employees enrolled in

Y In contrast, for qualified transportation fringe benefits under § 132(f) (which pursuant to § 125(f)(1) may
not be offered under a § 125 cafeteria plan), Treas. Reg. § 1.132-9, Q&A 14 provides that employees
may change or revoke compensation reduction elections related to the qualified transportation fringe
benefits under § 132(f) before the employee is able currently to receive the cash or other taxable amount
at the employee’s discretion (generally before the beginning of a pay period).

3



employer-sponsored health coverage to enroll in different health coverage offered by
the same employer or drop their existing employer-sponsored health coverage to enroll
in other health coverage not offered by their employer (for example, coverage offered by
their spouse’s employer). In addition, some employees may have an increase or
decrease in medical expenses due to unanticipated changes in the need for or
availability of medical care and may wish to increase or decrease amounts in their
health FSAs. Further, some employees may have an increase or decrease in the need
for dependent care assistance due to the unanticipated closure of schools and child
care providers and changes to the employee’s work location or schedule. Depending on
an employee’s circumstances, the exceptions set forth in Treas. Reg. 8§ 1.125-4 may not
apply with respect to election changes that employees may wish to request for
employer-sponsored health coverage, health FSAs, and dependent care assistance

programs for reasons related to the COVID-19 public health emergency.

B. Health FSAs and Dependent Care Assistance Programs

Under the carryover rule, a 8§ 125 cafeteria plan may permit the carryover of
unused amounts remaining in a health FSA as of the end of a plan year to pay or
reimburse a participant for medical care expenses incurred during the following plan
year, subject to the carryover limit (currently $550). See Notice 2013-71, 2013-47 IRB
532, and Notice 2020-33, 2020-22 IRB ___. Under the grace period rule, a § 125
cafeteria plan may permit a participant to apply unused amounts (including amounts
remaining in a health FSA or dependent care assistance program) at the end of a plan
year to pay expenses incurred for those same qualified benefits during the period of up

to two months and 15 days immediately following the end of the plan year. See
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Notice 2005-42, 2005-1 C.B. 1204, and Prop. Treas. Reg. § 1.125-1(e). For a health
FSA, a 8 125 cafeteria plan may adopt a carryover or a grace period (or neither), but

may not adopt both features. See Notice 2013-71.

Due to the nature of the public health emergency posed by COVID-19, in
particular unanticipated changes in the availability of certain medical care and
dependent care, employees may be more likely to have unused health FSA amounts or
dependent care assistance program amounts (or have larger unused health FSA
amounts or dependent care assistance program amounts) as of the end of plan years,
or grace periods, ending in 2020 and may wish to have an extended period during
which to apply their unused health FSA amounts or dependent care assistance program

amounts to pay or reimburse medical care expenses or dependent care expenses.

C. Impact of Health FSA Reimbursements on Eligibility to Contribute to

an HSA

Section 223 permits eligible individuals to establish and contribute to health
savings accounts (HSAs). Pursuant to 8 223(c)(1)(A), an eligible individual is, with
respect to any month, any individual if (i) such individual is covered under an HDHP as
of the first day of such month, and (ii) such individual is not, while covered under an
HDHP, covered under any health plan which is not an HDHP, and which provides
coverage for any benefit which is covered under the HDHP. An HDHP is a health plan
that satisfies the minimum annual deductible requirement and maximum out-of-pocket

expenses requirement under 8§ 223(c)(2)(A).



Coverage by a general purpose health FSA is coverage by a health plan that
disqualifies an otherwise eligible individual from contributing to an HSA, although
coverage by a limited purpose health FSA would not do so.2 See Rev. Rul. 2004-45,
2004-1 C.B. 971. Similarly, a telemedicine arrangement generally constitutes a health
plan or insurance that provides coverage before the minimum annual deductible is met,
and provides coverage that is not disregarded coverage or preventive care, which would
generally disqualify an otherwise eligible individual from contributing to an HSA.
However, section 3701 of the CARES Act amended § 223 of the Code to temporarily
allow HSA-eligible HDHPs to cover telehealth and other remote care services. See

section IV.B. of this notice for more details.

[I. RELIEF

A. Elections Under a § 125 Cafeteria Plan

This notice provides temporary flexibility for 8 125 cafeteria plans to permit
employees to make certain prospective mid-year election changes for employer-
sponsored health coverage, health FSAs, and dependent care assistance programs
during calendar year 2020 that the plan chooses to permit. Specifically, an employer, in
its discretion, may amend one or more of its 8 125 cafeteria plans (including limiting the
period during which election changes may be made) to allow each employee who is

eligible to make salary reduction contributions under the plan to make prospective

2 Notice 2005-86, 2005-49 IRB 1075 clarifies that coverage by a general purpose health FSA during a
grace period is health coverage that disqualifies an otherwise eligible individual from contributing to an
HSA during that period. However, Notice 2005-86 provides methods an employer can use to amend the
health FSA for the grace period so it does not disqualify employees from contributing to an HSA during
that period.



election changes (including an initial election) during calendar year 2020 regarding
employer-sponsored health coverage, a health FSA, or a dependent care assistance
program, regardless of whether the basis for the election change satisfies the criteria
set forth in Treas. Reg. § 1.125-4. In particular, an employer may amend one or more of
its 8 125 cafeteria plans to allow employees to: (1) make a new election for employer-
sponsored health coverage on a prospective basis, if the employee initially declined to
elect employer-sponsored health coverage; (2) revoke an existing election for employer-
sponsored health coverage and make a new election to enroll in different health
coverage sponsored by the same employer on a prospective basis (including changing
enroliment from self-only coverage to family coverage); (3) revoke an existing election
for employer-sponsored health coverage on a prospective basis, provided that the
employee attests in writing that the employee is enrolled, or immediately will enroll, in
other health coverage not sponsored by the employer; (4) revoke an election, make a
new election, or decrease or increase an existing election regarding a health FSA on a
prospective basis; and (5) revoke an election, make a new election, or decrease or
increase an existing election regarding a dependent care assistance program on a

prospective basis.

To accept an employee’s revocation of an existing election for employer-
sponsored health coverage, the employer must receive from the employee an
attestation in writing that the employee is enrolled, or immediately will enroll, in other
comprehensive health coverage not sponsored by the employer. The employer may rely
on the written attestation provided by the employee, unless the employer has actual

knowledge that the employee is not, or will not be, enrolled in other comprehensive



health coverage not sponsored by the employer. The following is an example of an

acceptable written attestation:

Name: (and other identifying information
requested by the employer for administrative purposes).

| attest that | am enrolled in, or immediately will enroll in, one of the following
types of coverage: (1) employer-sponsored health coverage through the
employer of my spouse or parent; (2) individual health insurance coverage
enrolled in through the Health Insurance Marketplace (also known as the
Health Insurance Exchange); (3) Medicaid; (4) Medicare; (5) TRICARE; (6)
Civilian Health and Medical Program of the Department of Veterans Affairs
(CHAMPVA); or (7) other coverage that provides comprehensive health
benefits (for example, health insurance purchased directly from an
insurance company or health insurance provided through a student health
plan).

Signature:

An employer utilizing this relief under § 125 is not required to provide unlimited
election changes but may, in its discretion, determine the extent to which such election
changes are permitted and applied, provided that any permitted election changes are
applied on a prospective basis only, and the changes to the plan’s election
requirements do not result in failure to comply with the nondiscrimination rules
applicable to § 125 cafeteria plans. In determining the extent to which election changes
are permitted and applied, an employer may wish to consider the potential for adverse
selection of health coverage by employees. To prevent adverse selection of health
coverage, an employer may wish to limit elections to circumstances in which an
employee’s coverage will be increased or improved as a result of the election (for
example, by electing to switch from self-only coverage to family coverage, or from a low
option plan covering in-network expenses only to a high option plan covering expenses

in or out of network). Changes to the plan may also implicate other applicable laws,



such as notice requirements under Title | of the Employee Retirement Income Security
Act of 1974, with which any changes should comply. With respect to mid-year election
changes for employer-sponsored coverage, this relief applies to both employers
sponsoring self-insured plans and employers sponsoring insured plans. With respect to
health FSASs, this relief applies to all health FSAs, including limited purpose health FSAs
compatible with HSAs. In addition, with respect to health FSAs and dependent care
assistance programs, employers are permitted to limit mid-year elections to amounts no

less than amounts already reimbursed.

This relief may be applied retroactively to periods prior to the issuance of this
notice and on or after January 1, 2020, to address a 8 125 cafeteria plan that, prior to
the issuance of this notice, permitted mid-year election changes for employer-
sponsored health coverage, health FSAs, or dependent care assistance programs that

otherwise are consistent with the requirements for the relief provided in this notice.

B. Extended Claims Period for Health FSAs and Dependent Care

Assistance Programs

This notice also provides flexibility for a 8 125 cafeteria plan to provide an
extended period to apply unused amounts remaining in a health FSA or dependent care
assistance program to pay or reimburse medical care expenses or dependent care
expenses. Specifically, an employer, in its discretion, may amend one or more of its
8 125 cafeteria plans to permit employees to apply unused amounts remaining in a
health FSA or a dependent care assistance program as of the end of a grace period
ending in 2020 or a plan year ending in 2020 to pay or reimburse expenses incurred for

the same qualified benefit through December 31, 2020. For example, if an employer
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sponsors a 8 125 cafeteria plan with a health FSA that has a calendar year plan year
and provides for a grace period ending on March 15 immediately following the end of
each plan year, the employer may amend the plan to permit employees to apply unused
amounts remaining in an employee’s health FSA as of March 15, 2020, to reimburse the
employee for medical care expenses incurred through December 31, 2020.2 This relief
applies to all health FSAs, including limited purpose health FSAs compatible with HSAs.
However, health FSA amounts may only be used for medical care expenses, and
dependent care assistance program amounts may only be used for dependent care
expenses. The extension of time for incurring claims is available both to 8§ 125 cafeteria
plans that have a grace period, and plans that provide for a carryover, notwithstanding
Notice 2013-71, which otherwise continues in effect and provides that health FSAs can
either adopt a grace period or provide for a carryover amount but cannot have both. The
following examples illustrate how a plan with a July 1 plan year that allows a $500
carryover would implement the extended period for incurring claims allowed by this

notice:

Example 1. Employer provides a health FSA under a § 125 cafeteria plan that allows a
$500 carryover for the 2019 plan year (July 1, 2019 to June 30, 2020). Pursuant to this
notice and Notice 2020-33, Employer amends the plan to adopt a $550 (indexed)
carryover beginning with the 2020 plan year, and also amends the plan to adopt the
temporary extended period for incurring claims with respect to the 2019 plan year,
allowing for claims incurred prior to January 1, 2021, to be paid with respect to amounts
from the 2019 plan year.

Employee A has a remaining balance in his health FSA for the 2019 plan year of $2,000
on June 30, 2020, because a scheduled non-emergency procedure was postponed. For
the 2020 plan year beginning July 1, 2020, Employee A elects to contribute $2,000 to
his health FSA. Employee A is able to reschedule the procedure before December 31,

3 Certain plans would not need the relief provided in this notice. For example, a plan with a plan year
ending on or after October 31, 2020, continues to be able to provide a grace period of up to two months
and 15 days, which would allow the reimbursement of claims incurred after December 31, 2020.
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2020 and, between July 1, 2020 and December 31, 2020, incurs $1,900 in medical care
expenses. The health FSA may reimburse Employee A $1,900 from the $2,000
remaining in his health FSA at the end of the 2019 plan year, leaving $100 unused from
the 2019 plan year. Under the plan terms that provide for a carryover, Employee A is
allowed to use the remaining $100 in his health FSA until June 30, 2021, to reimburse
claims incurred during the 2020 plan year. Employee A may be reimbursed for up to
$2,100 ($2,000 contributed to the health FSA for the 2020 plan year plus $100
carryover from the 2019 plan year) for medical care expenses incurred between
January 1, 2021 and June 30, 2021. In addition, Employee A may carry over to the
2021 plan year beginning July 1, 2021 up to $550 of any remaining portion of that
$2,100 after claims are processed for the 2020 plan year that began July 1, 2020. A
grace period is not available for the plan year ending June 30, 2021.

Example 2. Same facts as Example 1, except that Employee B has a remaining
balance in his health FSA for the 2019 plan year of $1,250 on June 30, 2020. For the
2020 plan year beginning July 1, 2020, Employee B elects to contribute $1,200 to his
health FSA. Between July 1, 2020 and December 31, 2020, Employee B incurs $600 in
medical care expenses. The health FSA may reimburse Employee B $600 from the
$1,250 remaining in his health FSA at the end of the 2019 plan year, leaving $650
unused from the 2019 plan year. Under the plan terms, Employee B is allowed to use
$500 of the $650 unused amount from the 2019 plan year to reimburse claims incurred
during the 2020 plan year, and the remaining $150 will be forfeited. Employee B may be
reimbursed for up to $1,700 ($1,200 contributed to the health FSA for the 2020 plan
year plus $500 carryover from the 2019 plan year) for medical care expenses incurred
between January 1, 2021 and June 30, 2021. In addition, Employee B may carry over to
the 2021 plan year beginning July 1, 2021 up to $550 of any remaining unused portion
of that $1,700 after claims are processed for the 2020 plan year that began July 1,
2020. A grace period is not available for the plan year ending June 30, 2021.

The extension of the period for incurring claims that may be reimbursed by the
health FSA is an extension of coverage by a health plan that is not an HDHP for
purposes of determining whether an eligible individual qualifies to make contributions to
an HSA (except in the case of an HSA-compatible health FSA, such as a limited
purpose health FSA). See section II.C. of this notice. Thus, an individual who had

unused amounts remaining at the end of a plan year or grace period ending in 2020 and

4 The maximum unused amount remaining in a health FSA from a plan year beginning in 2019 allowed to
be carried over to the immediately following plan year beginning in 2020 is $500, whereas the maximum

unused amount remaining in a health FSA from a plan year beginning in 2020 allowed to be carried over
to the immediately following plan year beginning in 2021 is $550 (20 percent of $2,750, the indexed 2020
limit under § 125(i)). See Notice 2020-33.
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who is allowed an extended period to incur expenses under a health FSA pursuant to a
plan amended in accordance with this notice will not be eligible to contribute to an HSA
during the extended period (except in the case of an HSA-compatible health FSA,

including a health FSA that is amended to be HSA-compatible).

The relief set forth in this notice may be applied on or after January 1, 2020 and
on or before December 31, 2020, provided that any elections made in accordance with

this notice apply only on a prospective basis.

C. Plan Amendments

An employer that decides to amend one or more of its § 125 cafeteria plans to
provide for mid-year election changes for employer-sponsored health coverage, health
FSAs, or dependent care assistance programs in a manner consistent with this notice or
to provide for an extended period to apply unused amounts remaining in a health FSA
or a dependent care assistance program to pay or reimburse medical care expenses or
dependent care expenses in a manner consistent with this notice must adopt a plan
amendment. In addition, an employer that decides to amend its health FSA to provide
for an increase in the carryover of unused amounts to the following year in a manner
consistent with Notice 2020-33, for the 2020 plan year or plan years thereafter, must

adopt a plan amendment.

An amendment for the 2020 plan year must be adopted on or before
December 31, 2021, and may be effective retroactively to January 1, 2020, provided
that the § 125 cafeteria plan operates in accordance with this notice or Notice 2020-33

or both, as applicable, and the employer informs all employees eligible to participate in
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the 8§ 125 cafeteria plan of the changes to the plan. Any amendment adopted pursuant
to this notice must apply only to mid-year elections made during calendar year 2020, or
to an extended period to apply unused health FSA amounts or dependent care
assistance program amounts for the payment or reimbursement of medical care

expenses or dependent care expenses incurred through December 31, 2020.

V. MISCELLANEOUS

A. HDHPs and Application of Notice 2020-15

Notice 2020-15 provides that a health plan that otherwise satisfies the
requirements to be an HDHP under 8§ 223(c)(2)(A) will not fail to be an HDHP merely
because the health plan provides medical care services and items purchased related to
testing for and treatment of COVID-19 prior to the satisfaction of the applicable
minimum deductible. This notice clarifies that the relief provided in Notice 2020-15
regarding HDHPs and expenses related to testing for and treatment of COVID-19
applies with respect to reimbursements of expenses incurred on or after January 1,
2020. This notice further clarifies that the panel of diagnostic testing for influenza A & B,
norovirus and other coronaviruses, and respiratory syncytial virus (RSV) and any items
or services required to be covered with zero cost sharing under section 6001 of the
Families First Coronavirus Response Act (P.L. 116-127, 134 Stat. 178 (March 18,
2020)), as amended by the CARES Act, are part of testing and treatment for COVID-19

for purposes of Notice 2020-15.
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B. HDHPs and Application of Section 3701 of the CARES Act

Section 3701 of the CARES Act amends § 223(c) of the Code to provide a
temporary safe harbor for providing coverage for telehealth and other remote care
services. As added by the CARES Act, § 223(c)(2)(E) of the Code allows HSA-eligible
HDHPs to cover telehealth and other remote care services without a deductible or with
a deductible below the minimum annual deductible otherwise required by § 223(c)(2)(A)
of the Code. Section 3701 of the CARES Act also amends § 223(c)(1)(B)(ii) of the Code
to include telehealth and other remote care services as categories of coverage that are
disregarded for purposes of determining whether an individual who has other health
plan coverage in addition to an HDHP is an eligible individual who may make tax-
favored contributions to his or her HSA under § 223 of the Code. Thus, an otherwise
eligible individual with coverage under an HDHP may also receive coverage for
telehealth and other remote care services outside the HDHP and before satisfying the
deductible of the HDHP and still contribute to an HSA. The amendments to § 223 of the
Code under section 3701 of the CARES Act are effective March 27, 2020, and apply to
plan years beginning on or before December 31, 2021. This notice provides that
treatment of telehealth and other remote care services under section 3701 of the
CARES Act applies with respect to services provided on or after January 1, 2020, with
respect to plan years beginning on or before December 31, 2021. Therefore, for
example, an otherwise eligible individual with coverage under an HDHP who also
received coverage beginning February 15, 2020 for telehealth and other remote care
services under an arrangement that is not an HDHP and before satisfying the deductible

for the HDHP will not be disqualified from contributing to an HSA during 2020.
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V. DRAFTING INFORMATION

The principal author of this notice is Jennifer Solomon of the Office of Associate
Chief Counsel (Employee Benefits, Exempt Organizations, and Employment Taxes),
though other Treasury Department and IRS officials participated in its development. For
further information on the provisions of this notice, contact Jennifer Solomon at (202)

317-5500 (not a toll-free number).
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ADDITIONAL RELIEF FOR CORONAVIRUS DISEASE (COVID-19) UNDER § 125

CAFETERIA PLANS
Notice 2021-15
l. PURPOSE AND OVERVIEW

This notice clarifies the application of § 214 of the Taxpayer Certainty and
Disaster Tax Relief Act of 2020 (the Act), recently enacted as Division EE of the
Consolidated Appropriations Act, 2021, Pub. L. 116-260, 134 Stat. 1182 (Dec. 27,
2020), which provides temporary special rules for health flexible spending arrangements
(health FSAs) and dependent care assistance programs’ under § 125 cafeteria plans.

As described more fully below, § 214 of the Act:

e Provides flexibility with respect to carryovers of unused amounts from the
2020 and 2021 plan years;

e Extends the permissible period for incurring claims for plan years ending in
2020 and 2021;

e Provides a special rule regarding post-termination reimbursements from
health FSAs during plan years 2020 and 2021;

e Provides a special claims period and carryover rule for dependent care
assistance programs when a dependent “ages out” during the COVID-19

public health emergency; and

T Although § 214 of the Act refers to “dependent care flexible spending arrangements,” this notice uses
the term “dependent care assistance programs.”
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e Allows certain mid-year election changes for health FSAs and dependent care

assistance programs for plan years ending in 2021.

This notice also provides additional relief with respect to mid-year elections for
plan years ending in 2021. Specifically, with respect to employer-sponsored health
coverage, a § 125 cafeteria plan may permit employees who are eligible to make salary
reduction contributions under the plan to take any of the following actions for plan years
ending in 2021: (1) make a new election on a prospective basis, if the employee initially
declined to elect employer-sponsored health coverage; (2) revoke an existing election
and make a new election to enroll in different health coverage sponsored by the same
employer on a prospective basis; and (3) revoke an existing election on a prospective
basis, provided that the employee attests in writing that the employee is enrolled, or

immediately will enroll, in other health coverage not sponsored by the employer.

The notice also provides relief with respect to the effective date of amendments
to § 125 cafeteria plans and health reimbursement arrangements (HRAs) to implement
the expansion of allowed expenses for health FSAs and HRAs by the Coronavirus Aid,
Relief, and Economic Security Act (CARES Act), Pub. L. 116-136, 134 Stat. 281 (March
27, 2020) to include over-the-counter drugs without prescriptions and menstrual care

products.

Il BACKGROUND

A. Elections Under a § 125 Cafeteria Plan

Section 125(d)(1) of the Internal Revenue Code (Code) defines a § 125 cafeteria

plan as a written plan maintained by an employer under which all participants are



employees, and all participants may choose among two or more benefits consisting of
cash and qualified benefits. Subject to certain exceptions, § 125(f) defines a qualified
benefit as any benefit which, with the application of § 125(a), is not includable in the
gross income of the employee by reason of an express provision of the Code. Qualified
benefits that may be provided under a § 125 cafeteria plan include, but are not limited
to, employer-provided accident and health plans excludable under §§ 105(b) and 106,
health FSAs excludable under §§ 105(b) and 106, and dependent care assistance

programs excludable under § 129.

Elections regarding qualified benefits under a § 125 cafeteria plan generally must
be irrevocable and must be made prior to the first day of the plan year, except as
provided under Treas. Reg. § 1.125-4. Treas. Reg. § 1.125-4 provides that a § 125
cafeteria plan may permit an employee to revoke an election during a period of
coverage and to make a new election under certain circumstances, such as if the
employee experiences a change in status or there are significant changes in the cost of
coverage. Section 125 does not require a § 125 cafeteria plan to permit the mid-year

election changes allowed under Treas. Reg. § 1.125-4.

B. Health FSAs and Dependent Care Assistance Programs — Carryovers

and Grace Periods

A § 125 cafeteria plan may permit the carryover of unused amounts remaining in
a health FSA as of the end of a plan year to pay or reimburse a participant for medical

care expenses incurred during the following plan year, subject to the carryover limit (the



carryover rule).? See Notice 2013-71, 2013-47 IRB 532, and Notice 2020-33, 2020-22
IRB 868. In the alternative, a § 125 cafeteria plan may permit a participant to apply
unused amounts (including amounts remaining in a health FSA or dependent care
assistance program) at the end of the plan year to pay expenses incurred for those
same qualified benefits during a period of up to two months and 15 days immediately
following the end of the plan year (the grace period rule). See Notice 2005-42, 2005-1
C.B. 1204, and Prop. Treas. Reg. § 1.125-1(e). For a health FSA, a § 125 cafeteria
plan may adopt a carryover or a grace period (or neither) but may not adopt both
features. See Notice 2013-71. Under generally applicable rules, without regard to

§ 214 of the Act, a § 125 cafeteria plan may not adopt a carryover for a dependent care

assistance program.

In Notice 2020-29, 2020-22 IRB 864, the Department of the Treasury (Treasury
Department) and the Internal Revenue Service (IRS) explained that, due to the nature
of the COVID-19 public health emergency and unanticipated changes in the availability
of certain medical care and dependent care, employees may be more likely to have
unused health FSA amounts or dependent care assistance program amounts at the end
of plan years, or grace periods, ending in 2020. To provide related relief, Notice 2020-
29 extended, to the end of calendar year 2020, the period during which employees
could be permitted to apply unused health FSA amounts and dependent care

assistance program amounts remaining as of the end of a grace period or plan year

2 The maximum unused amount remaining in a health FSA from a plan year beginning in 2020 allowed to
be carried over to the plan year beginning in 2021 is $550 (20 percent of $2,750, the indexed 2020 limit
under § 125(i)).
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ending in 2020 to pay or reimburse medical care expenses or dependent care

expenses.

C. Impact of Health FSA Reimbursements on Eligibility to Contribute to an

HSA

Section 223 of the Code permits eligible individuals to establish and contribute to
health savings accounts (HSAs). Pursuant to § 223(c)(1)(A), an eligible individual is,
with respect to any month, any individual if (i) the individual is covered under a high
deductible health plan (HDHP) as of the first day of the month, and (ii) the individual is
not, while covered under an HDHP, covered under any health plan which is not an
HDHP and which provides coverage for any benefit which is covered under the HDHP.
An HDHP is a health plan that satisfies the minimum annual deductible requirement and
maximum out-of-pocket expenses requirement under § 223(c)(2)(A). Coverage by a
general purpose health FSA disqualifies an otherwise eligible individual from
contributing to an HSA, although coverage by an HSA-compatible health FSA, such as
a limited purpose health FSA or a post-deductible health FSA, would not do so.® See

Rev. Rul. 2004-45, 2004-1 C.B. 971.
M. GUIDANCE RELATED TO SECTION 214 OF THE ACT

A. Section 214 Carryovers for Health FSAs and Dependent Care Assistance

Programs

3 Notice 2005-86, 2005-49 IRB 1075, clarifies that coverage by a general purpose health FSA during a
grace period is health coverage that disqualifies an otherwise eligible individual from contributing to an
HSA during that period. However, Notice 2005-86 provides methods an employer can use to amend the
health FSA for the grace period so it does not disqualify employees from contributing to an HSA during
that period. For a more detailed discussion of these options, see section llI.F. of this notice.
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Section 214 of the Act temporarily increases flexibility for a § 125 cafeteria plan
to provide a carryover of unused amounts remaining in a health FSA or dependent care
assistance program to pay or reimburse medical care expenses or dependent care
expenses in a subsequent plan year.* Specifically, § 214(a) of the Act provides that, for
plan years ending in 2020, a plan that includes a health FSA or dependent care
assistance program shall not fail to be treated as a cafeteria plan merely because the
plan or arrangement permits participants to carry over (under rules similar to current
rules for health FSAs) any unused benefits or contributions from that plan year to the
plan year ending in 2021. Section 214(b) of the Act provides a similar rule for plan
years ending in 2021, permitting the carryover of any unused benefits or contributions
from that plan year to the plan year ending in 2022. (Collectively, the relief provided in
§ 214(a) and (b) of the Act related to carryovers is referred to in this notice as the § 214
carryover.) Thus, an employer, in its discretion, may amend one or more of its § 125

cafeteria plans to provide a carryover of all or part of the unused amounts remaining in

4 Except as provided in § 214 of the Act, a § 125 cafeteria plan may not adopt a carryover for a
dependent care assistance program.



a health FSA or a dependent care assistance program as of the end of a plan year

ending in 2020 or 20215 to the immediately subsequent plan year.®

For example, if an employer sponsored a calendar year § 125 cafeteria plan in
2020 with a health FSA that provides for a $550 carryover, the employer may amend
the plan to carry over the entire unused amount remaining in an employee’s health FSA
as of December 31, 2020, to the 2021 plan year (even if that amount exceeds $550).
The employer also may amend the plan to carry over the entire unused amount
remaining in an employee’s health FSA as of December 31, 2021, to the 2022 plan
year. This relief applies to all health FSAs, including HSA-compatible health FSAs, and
also applies to all dependent care assistance programs. However, health FSA amounts
may be used only for medical care expenses, and dependent care assistance program
amounts may be used only for dependent care expenses. The § 214 carryover is

available to § 125 cafeteria plans that currently have a grace period or provide for a

5 All amounts available on the last day of the 2020 or 2021 plan year are available to carry over,
regardless of the source of the amounts. Thus, for example, a $500 amount carried over from a 2019
calendar plan year to the 2020 calendar plan year that remains unused is available to be carried over to
the 2021 calendar plan year, and a $500 amount carried over from a 2019 non-calendar plan year to a
2020 non-calendar plan year that remains unused is available to be carried over to the 2021 non-calendar
plan year. For employers with plan years or grace periods ending in 2020 that, pursuant to Notice 2020-
29, adopted the extended claims period until December 31, 2020, amounts made available during that
extended claims period that remain unused as of December 31, 2020, are available to be carried over
pursuant to § 214 of the Act. However, if a plan did not provide for a carryover for its 2019 plan year, the
extension of the runout period to submit 2019 claims for health FSAs until after the COVID-19 emergency
period pursuant to the joint notice of relief, Extension of Certain Timeframes for Employee Benefit Plans,
Participants, and Beneficiaries Affected by the COVID-19 Outbreak, issued by the Treasury Department
and the Department of Labor, under § 7508A(b) of the Code (85 FR 26351) does not otherwise permit the
carryover of unused 2019 amounts to the 2020 plan year.

6 An employer adopting the § 214 carryover may, in its discretion, require employees to enroll in the
health FSA or dependent care assistance program with a minimum election amount to have access to the
unused amounts from the prior plan year. See Q&A 24 of Notice 2015-87, 2015-52 IRB 889. If an
employer adopts both the § 214 carryover from the 2020 calendar year to the 2021 plan year and the
flexibility for mid-year election changes, and an employee later elects to participate in the health FSA or
dependent care assistance program mid-year on a prospective basis, the § 214 carryover amount may be
made available to reimburse employee expenses retroactive to January 1, 2021, as discussed in more
detail in section IIl.E. of this notice.
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carryover, as well as plans that currently do not have a grace period or provide for a
carryover, notwithstanding Notice 2013-71, which otherwise continues in effect and
provides that health FSAs can either adopt a grace period or provide for a carryover
amount but cannot have both.” In addition, an employer may limit the carryover to an
amount less than all unused amounts and may limit the carryover to apply only up to a

specified date during the plan year.?

For purposes of determining whether an eligible individual qualifies to make
contributions to an HSA, the carryover of unused amounts to the 2021 plan year or the
2022 plan year is an extension of the coverage by a health plan that is not an HDHP
(except in the case of an HSA-compatible health FSA, such as a limited purpose health
FSA). Therefore, an individual is not eligible to make contributions to an HSA during a
month in which the individual participates in a general purpose health FSA to which
unused amounts are carried over pursuant to § 214 of the Act.® See section III.F. of this
notice for information regarding the conversion of a general purpose health FSA to an
HSA-compatible health FSA to permit individuals with a health FSA carryover to qualify

to make contributions to an HSA. Employers may also amend their plans to allow

7 For example, if a § 125 cafeteria plan provides for a carryover from the 2022 plan year to the 2023 plan
year, the plan may not provide a grace period for the 2022 plan year.

8 Amounts carried over or available during an extended period in accordance with § 214(c) of the Act are
not taken into account in determining whether a health FSA satisfies the maximum benefit payable limit
condition under the excepted benefits regulations (Treas. Reg. § 54.9831-1(c)(3)(v)). See Q&A 6 in
FAQs About Affordable Care Act Implementation (Part XIX) (May 2, 2014), available at
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/fags/aca-part-
xix.pdf.

° An individual continues to participate in the general purpose health FSA for the entire coverage period of
the health FSA, even if the health FSA’s funds are exhausted before the end of the coverage period,
subject to the special rule for health FSA grace periods under § 223(c)(1)(B)(iii)(1).
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employees, on an employee-by-employee basis, to opt out of the carryover to preserve

their HSA eligibility. 0

B. Extended Claims Periods for Health FSAs and Dependent Care
Assistance Programs, and Post-Termination Reimbursements from

Health FSAs

Section 214 of the Act temporarily provides flexibility for a § 125 cafeteria plan to
provide an extended period to apply unused amounts remaining in a health FSA or
dependent care assistance program to pay or reimburse medical care expenses or
dependent care expenses, respectively. Specifically, § 214(c)(1) of the Act provides
that a plan that includes a health FSA or dependent care assistance program shall not
fail to be treated as a cafeteria plan merely because the plan or arrangement extends
the grace period for a plan year ending in 2020 or 2021 to 12 months after the end of
that plan year, with respect to unused benefits or contributions remaining in a health

FSA or a dependent care assistance program.

Thus, an employer, in its discretion, may amend one or more of its § 125
cafeteria plans to permit employees to apply any unused amounts remaining in a health
FSA or a dependent care assistance program as of the end of a plan year ending in
2020 or 2021 to reimburse expenses incurred for the same qualified benefit (medical
care or dependent care) up to 12 months after the end of the plan year. For example, if
an employer sponsored a calendar year § 125 cafeteria plan in 2020 with a health FSA,

the employer may amend the plan to permit employees to apply the entire unused

10 See Chief Counsel Advice memorandum 201413005 (Feb. 12, 2014), available at
https://www.irs.gov/publ/irs-wd/1413005.pdf.
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amount remaining in their health FSAs as of December 31, 2020, to reimburse

employees for medical care expenses incurred through December 31, 2021.

In addition, § 214(c)(2) of the Act provides that a plan that includes a health FSA
shall not fail to be treated as a cafeteria plan merely because the plan or arrangement
allows (under rules similar to the rules applicable to dependent care assistance
programs)'! an employee who ceases participation in the plan during calendar year
2020 or 2021 to continue to receive reimbursements from unused benefits or
contributions through the end of the plan year in which participation ceased (including
any grace period, taking into account any modification of a grace period permitted under

§ 214(c)(1) of the Act).

The relief provided under § 214(c) of the Act applies to all health FSAs, including
HSA-compatible health FSAs. An employer may choose to adopt an extended period
for incurring claims that is less than 12 months, and an employer may choose to adopt a
period that ends before the end of the plan year, during which employees who have
ceased participation in a plan may continue to receive reimbursements. The extension
of time for incurring claims pursuant to § 214(c)(1) of the Act is available to § 125
cafeteria plans that currently have a grace period or provide for a carryover, as well as
plans that currently do not have a grace period or provide for a carryover,
notwithstanding Notice 2013-71, which otherwise continues in effect and provides that

health FSAs can either adopt a grace period or provide for a carryover amount but

1 See Prop. Treas. Reg. § 1.125-6(a)(4)(v), which provides that, at the employer’s option, the written
cafeteria plan may provide that dependent care expenses incurred after the date an employee ceases
participation in the cafeteria plan (for example, after termination of employment) and through the last day
of that plan year (or grace period immediately after that plan year) may be reimbursed from unused
benefits, if all of the requirements of § 129 are satisfied.
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cannot have both. Finally, health FSA amounts may be used only for medical care
expenses, and dependent care assistance program amounts may be used only for

dependent care expenses.

The extension of the period for incurring claims that may be reimbursed by a
health FSA is an extension of the coverage by a health plan that is not an HDHP in
determining whether an individual is eligible to make contributions to an HSA (except in
the case of an HSA-compatible health FSA). Therefore, an individual is not eligible to
make contributions to an HSA if the individual participates in a general purpose health
FSA, including during any extended period in which the participant can incur claims
pursuant to § 214(c) of the Act. This restriction on making contributions to an HSA if
amounts remain available in a general purpose health FSA applies not only to current
participants in the health FSA but also to individuals who remain eligible to incur claims
but have ceased participation in the health FSA as the result of termination of
employment, change in employment status, or a new election during calendar year
2020 or 2021. See section lII.F. of this notice for information regarding the conversion
of a general purpose health FSA to an HSA-compatible health FSA. Employers also
are permitted to amend their plans to allow employees, on an employee-by-employee
basis, to opt out of any extended period for incurring claims in plan years ending in 2021

and 2022, to preserve their HSA eligibility.

With respect to the extension of the period for incurring claims for an employee
who ceases to be a participant, the employer, in its discretion, is permitted to limit the
unused amounts in the health FSA to the amount of salary reduction contributions the

employee had made from the beginning of the plan year in which the employee ceased
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to be a participant up to the date the employee ceased to be a participant. This option
is available for an employee who ceases to be a participant as the result of termination
of employment, change in employment status, or a new election during calendar year
2020 or 2021. Finally, the extension period is limited to the end of the plan year in
which participation ceased (including any grace period, taking into account any

modification of a grace period permitted under § 214(c)(1) of the Act).

C. Interaction of § 214 Carryovers and Extended Periods for Incurring

Claims

As a practical matter, in most cases the flexibility provided by the § 214 carryover
and the extension of grace periods under § 214(c)(1) of the Act provide the same relief,
as both provisions allow all unused benefits remaining for plan years ending in 2020
and 2021 to be made available for the same benefit (medical care expenses or
dependent care expenses) incurred in the immediately subsequent plan year ending in
2021 and 2022, respectively.'? However, the relief available to employees may vary
depending on whether an employer adopts either the extended grace period under
§ 214(c)(1) or the § 214 carryover, because the two types of relief interact differently

with an extended period for incurring claims available under § 214(c)(2). An employer

2 Notice 2005-42 provides that unused amounts available during a grace period are forfeited at the end
of the grace period; however, that is a function of the grace period being limited to 22 months. Thus,
under the rules providing for a 22 month grace period, unused amounts from year 1 available during a
grace period in year 2 are no longer available at the end of year 2 and cannot be made available for any
subsequent grace period in year 3. In contrast, because § 214(c) of the Act provides for a 12-month
grace period, it is possible that some or all of the unused amounts available in a grace period at the
beginning of a plan year will remain available at the end of that plan year, in which case they may be
made available in the next grace period. Specifically, amounts available on the last day of a plan year
due to a 12-month grace period adopted pursuant to § 214(c) are not required to be forfeited, and the
plan terms may allow the unused amounts to be made available for expenses incurred during a grace
period in the following plan year.
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that adopts a grace period under § 214(c)(1) may also allow employees who have
ceased participation in a plan in an earlier plan year to further extend a period for
incurring claims until the end of the subsequent plan year under § 214(c)(2), but this
additional extended period for incurring claims is not available for employees who
ceased participation in the earlier plan year and whose employers have adopted the

§ 214 carryover instead. Therefore, consistent with current guidance,'® an employer
may not amend its plan to adopt both the § 214 carryover and the extended grace
period under § 214(c)(1) for a particular plan year for a particular health FSA or
dependent care assistance program, and an amendment must specify which option is
adopted for the applicable plan years.' See section Ill.H. of this notice for information
regarding plan amendments. Subject to the nondiscrimination rules under §§ 125 and
129, an employer is permitted to adopt this relief for some, but not all, health FSA or
dependent care assistance program participants.'® Amounts carried over or available
during an extended claims period will not be taken into account for purposes of the
nondiscrimination rules applicable to § 125 cafeteria plans and to dependent care

assistance programs under § 129.

The otherwise applicable rules regarding carryovers and grace periods will apply

for plan years ending in or after 2022. For a plan that provides for a grace period for the

3 See Notice 2013-71.

4 Note that, if an employer adopts a plan amendment pursuant to § 214 of the Act and this notice that
provides that the amendment supersedes normal operations for the duration of the period for which the
plan adopts the relief, an employer is not required to also delete an existing plan provision that provides
for a $550 carryover or a 2% month grace period.

5 An employer also may choose to adopt one type of relief, or no relief, under § 214 of the Act for a
health FSA and a different type of relief, or no relief, for a dependent care assistance program. An
employer that offers multiple health FSAs or dependent care assistance programs may also adopt
differing relief for each particular health FSA or dependent care assistance program.
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plan year ending in 2022, the grace period would allow a participant to use all unused
amounts remaining at the end of the plan year ending in 2022 for expenses incurred
during the first two and one-half months of the plan year ending in 2023. For a plan that
provides for a carryover for the plan year ending in 2022, the carryover would allow the
participant to use up to $550 (or, if greater, 20 percent of the indexed contribution limit
under § 125(i)) of unused amounts remaining at the end of the 2022 plan year for
expenses incurred during any month of the plan year ending in 2023. In accordance
with the otherwise applicable rules, for plan years ending in or after 2022, the carryover
is available only for a health FSA and is not available for a dependent care assistance
program. The following examples illustrate the application of these rules and assume

that the applicable carryover limit continues to be $550 for all relevant periods:

Example 1. Employer provides a health FSA under a calendar year § 125 cafeteria plan
that allows a $550 carryover from one plan year to the next. Pursuant to § 214 of the
Act, Employer amends the plan to adopt a 12-month temporary extended period for
incurring claims with respect to the 2020 plan year, allowing for claims incurred on or
after January 1, 2021, but prior to January 1, 2022, to be paid with amounts remaining
from the 2020 plan year.

As of December 31, 2020, Employee A has a remaining balance of $2,000 in a health
FSA for the 2020 plan year. For the 2021 plan year, Employee A elects to contribute
$2,000 to a health FSA. Between January 1, 2021 and December 31, 2021,
Employee A incurs $3,300 in medical care expenses. The health FSA may reimburse
Employee A $3,300, leaving $700 in the health FSA as of December 31, 2021.

Pursuant to § 214 of the Act, Employer amends the plan to adopt the temporary
extended period for incurring claims with respect to the 2021 plan year, allowing for
claims incurred on or after January 1, 2022, but prior to January 1, 2023, to be paid with
amounts remaining at the end of the 2021 plan year. For the 2022 plan year,

Employee A elects to contribute $1,500 to a health FSA. Between January 1, 2022, and
December 31, 2022, Employee A incurs $1,200 in medical care expenses. The health
FSA may reimburse Employee A $1,200, leaving $1,000 in the health FSA as of
December 31, 2022. Under the plan terms that provide for a $550 carryover from the
2022 plan year to the 2023 plan year, Employee A is allowed to use $550 of the
remaining $1,000 in the health FSA during the 2023 plan year to reimburse expenses
incurred on or after January 1, 2023, and before January 1, 2024. The $450 remaining
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as of December 31, 2022, is forfeited. A 2%2 month grace period is not available for the
plan year ending December 31, 2023, because the plan provides for a carryover.

Example 2. Employer provides a health FSA under a non-calendar year (July 1 to June
30) § 125 cafeteria plan that allows a $550 carryover from one plan year to the next.
Pursuant to § 214 of the Act, Employer amends the plan to adopt a 12-month temporary
extended period for incurring claims with respect to the 2020 plan year, allowing claims
incurred on or after July 1, 2021, but prior to July 1, 2022, to be paid with amounts from
the 2020 plan year (which ends on June 30, 2021).

For the 2020 plan year, Employee B elects to contribute $1,800 to a health FSA. As of
June 30, 2021, Employee B has a remaining balance in the health FSA for the 2020
plan year of $1,800. For the 2021 plan year, Employee B elects to contribute $1,000 to
a health FSA. Between July 1, 2021, and June 30, 2022, Employee B incurs $2,000 in
medical care expenses. The health FSA may reimburse Employee B $2,000, leaving
$800 in the health FSA as of June 30, 2022. Under the plan terms that provide for a
carryover, Employee B is allowed to use $550 of the remaining $800 in the health FSA
during the 2022 plan year to reimburse expenses incurred on or after July 1, 2022, but
prior to July 1, 2023. The $250 remaining as of June 30, 2022, is forfeited. A 2%z month
grace period is not available for the plan year ending June 30, 2022, because the plan
provides for a carryover.

Example 3. Employer provides a dependent care assistance program under a calendar
year § 125 cafeteria plan. Pursuant to § 214 of the Act, Employer amends the plan to
adopt a 12-month temporary extended period for incurring claims with respect to the
2020 plan year, allowing for claims incurred on or after January 1, 2021, but prior to
January 1, 2022, to be paid with amounts remaining from the 2020 plan year.

As of December 31, 2020, Employee C has a remaining balance of $4,000 in a
dependent care assistance program for the 2020 plan year. For the 2021 plan year,
Employee C elects to contribute $3,000 to a dependent care assistance program.
Between January 1, 2021, and December 31, 2021, Employee C incurs $6,000 in
dependent care expenses. The dependent care assistance program may reimburse
Employee C $6,000, leaving $1,000 in the dependent care assistance program as of
December 31, 2021.

Pursuant to § 214 of the Act, Employer amends the plan to adopt a 12-month temporary
extended period for incurring claims with respect to the 2021 plan year, allowing for
claims incurred on or after January 1, 2022, but prior to January 1, 2023, to be paid with
amounts remaining at the end of the 2021 plan year. For the 2022 plan year,

Employee C elects to contribute $2,000 to a dependent care assistance program.
Between January 1, 2022, and December 31, 2022, Employee C incurs $2,800 in
dependent care expenses. The dependent care assistance program may reimburse
Employee C $2,800, leaving $200 in the dependent care assistance program as of
December 31, 2022. A carryover is not available for a dependent care assistance
program from the 2022 plan year to the 2023 plan year. Employer adopts a 2%2 month
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grace period for the 2022 plan year, during which the $200 remaining as of
December 31, 2022, may be applied to reimburse dependent care expenses incurred
during the grace period.

D. Special Age Limit Relief Applicable to Carryover Relief for Dependent

Care Assistance Programs

Section 214(d)(1) of the Act provides that in the case of certain employees,
§ 21(b)(1)(A) of the Code shall be applied by substituting “age 14” for “age 13" for
purposes of determining the dependent care assistance which may be paid or
reimbursed during (A) the last plan year with respect to which the end of the regular
enrollment period for such plan year was on or before January 31, 2020, and (B) in the
case of an employee who has an unused balance in a dependent care assistance
program for such plan year (determined as of the close of the last day on which, under
the terms of the plan, claims for reimbursement may be made with respect to such plan
year), the subsequent plan year.'® Regarding the subsequent plan year, § 214(d)(2) of
the Act provides that § 214(d)(1) shall only apply to so much of the amounts paid for
dependent care assistance with respect to the dependents referred to in

§ 214(d)(3)(B)(ii) as does not exceed the unused balance described in § 214(d)(3)(B)(ii).

Only certain employees are eligible for this relief. Section 214(d)(3) of the Act

provides that, for purposes of this relief, the term “eligible employee” means any

6 Section 129(a) generally excludes from an employee’s gross income amounts paid or incurred by the
employer for “dependent care assistance” provided to the employee if the assistance is furnished
pursuant to a dependent care assistance program. Section 129(e) provides that “dependent care
assistance” means the payment of, or provision of, those services, which if paid for by the employee
would be considered employment-related services under § 21(b)(2). Generally, and assuming the
requirements of §§ 21 and 129 otherwise are satisfied, “dependent care assistance” includes expenses
incurred for the care of a dependent child who is under age 13 that enable an employee to be gainfully
employed.
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employee who (A) is enrolled in a dependent care assistance program for the last plan
year with respect to which the end of the regular enroliment period for the plan year was
on or before January 31, 2020, and (B) has one or more dependents (as defined in

§ 152(a)(1) of the Code) who attain the age of 13 either (i) during that plan year, or (ii) in
the case of an employee who (after the application of § 214 of the Act) has unused
dependent care amounts for that plan year (determined as of the close of the last day
on which, under the terms of the plan, claims for reimbursement may be made with
respect to that plan year), during the subsequent plan year. Thus, an employer, in its
discretion, may amend one or more of its § 125 cafeteria plans'” in accordance with

§ 214(d) of the Act.™®

This special age limit relief for certain dependents is separate from the general
carryover and extended claims periods relief available under § 214(a), (b) and (c) of the
Act. An employer that adopts the special age limit relief provided in § 214(d)(3)(B)(ii) of
the Act is not required to adopt the carryover provided in § 214(a) of the Act or an
extended period for incurring claims (for example, the relief provided in § 214(c)(1) of
the Act) in order to adopt the special age limit relief. Thus, an employer, in its
discretion, may amend one or more of its § 125 cafeteria plans to adopt any or all of the
relief provided in § 214 of the Act, and an employer that adopts any or all of the relief
provided in § 214(a), (b) and (c) of the Act is not required to adopt the special age limit

relief provided in § 214(d) of the Act, and vice-versa.

7 References in this notice to amendments to § 125 cafeteria plans include any necessary amendments
to plans under § 129, as applicable.

8 Without regard to § 214 of the Act, employers are permitted to limit reimbursable expenses to expenses
incurred for the care of a dependent child who is under age 13 or who is under a specified age that is less
than age 13.
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If an employer sponsors a § 125 cafeteria plan with a dependent care assistance
program and amends the plan to substitute “under age 14” for “under age 13” for
purposes of determining the dependent care assistance expenses that may be paid or
reimbursed, then all amounts from the most recent plan year with respect to which the
end of the regular enroliment period was on or before January 31, 2020, may be applied
to dependent care expenses for a dependent who attained age 13 during that plan year.
In addition, employers may allow employees to carry over all unused amounts from that
plan year (the first plan year) to reimburse dependent care expenses during the
subsequent plan year for a dependent that attained age 13 during the first plan year
(until that dependent attains age 14) and for a dependent who attains age 13 during the
subsequent plan year. This special age limit relief for dependent care assistance
programs does not apply to any unused amounts carried over from the subsequent plan
year. This special age limit relief rule also does not permit an employer to reimburse

expenses for a child who is age 14 years or older.

Example 1. Employer provides a dependent care assistance program under a § 125
cafeteria plan with a non-calendar plan year. The regular enroliment period for the 2020
plan year (March 1, 2020, through February 28, 2021) ended on January 31, 2020.
Employee elected to enroll in the dependent care assistance program for the 2020 plan
year, electing to contribute the maximum $5,000 allowed. Employee’s Dependent turns
age 13 on February 1, 2021. As of January 31, 2021, Employee has incurred no
qualifying expenses for the 2020 plan year. However, Employee anticipates incurring
dependent care expenses during February 2021, which is during the 2020 plan year.

Employer amends its § 125 cafeteria plan by substituting “under age 14” for “under age
13” for the 2020 and 2021 plan years, making that change applicable to all amounts
permitted under § 214(d) of the Act, and does not adopt any other relief provided by

§ 214 of the Act. Employee incurs $5,000 in dependent care expenses in February
2021 for Dependent, who at that time is age 13. The $5,000 in dependent care
expenses may be reimbursed by the dependent care assistance program for the 2020
plan year.
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Example 2. Employer provides a dependent care assistance program under a § 125
cafeteria plan with a non-calendar plan year. The regular enroliment period for the 2020
plan year (March 1, 2020, through February 28, 2021) ended on January 31, 2020.
Employee elected to enroll in the dependent care assistance program for the 2020 plan
year, electing to contribute $4,000. Employee’s Dependent turns age 13 on February 1,
2021. As of January 31, 2021, Employee has incurred no qualifying expenses for the
2020 plan year. However, Employee anticipates incurring dependent care expenses
during the summer of 2021, which is during the 2021 plan year.

Employer amends its § 125 cafeteria plan to adopt the relief provided by § 214(d) of the
Act by substituting “under age 14" for “under age 13" for the 2020 and 2021 plan years,
making that change applicable to all amounts permitted under § 214(d) of the Act.
Employer allows employees until the end of the next plan year to incur claims and does
not adopt any other relief provided by § 214 of the Act. Employee elects to contribute
$500 for the 2021 plan year. Employee incurs $4,200 in dependent care expenses from
June through August 2021 for Dependent, who during that time is age 13. For the 2021
plan year (March 1, 2021, through February 28, 2022), $4,000 of the $4,200 in
dependent care expenses may be reimbursed by the dependent care assistance
program for Dependent. ($4,000 is the unused amount from the 2020 plan year that
may be applied to reimburse dependent care expenses during the subsequent plan year
for a dependent that attained age 13 during the preceding plan year, until that
dependent attains age 14, so the remaining $200 in dependent care expenses for
Dependent may not be reimbursed.) Employee does not incur any other dependent
care expenses during the 2021 plan year. The $500 remaining in the dependent care
assistance program as of February 28, 2022, is forfeited.

E. Elections Under a § 125 Cafeteria Plan

Section 214 of the Act provides that § 125 cafeteria plans may permit employees
to make prospective mid-year election changes for health FSAs and dependent care
assistance programs for plan years ending in 2021. Specifically, § 214(e) of the Act
provides that for plan years ending in 2021, a plan that includes a health FSA or
dependent care assistance program shall not fail to be treated as a cafeteria plan
merely because the plan or arrangement allows an employee to make an election to
modify prospectively the amount (but not in excess of any applicable dollar limitation) of
the employee’s contributions to the arrangement (without regard to any change in
status). Thus, an employer, in its discretion, may amend one or more of its § 125
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cafeteria plans to allow each employee who is eligible to make salary reduction
contributions under the plan to make prospective election changes for plan years ending
in 2021 regarding a health FSA or dependent care assistance program, regardless of
whether the basis for the election change satisfies the criteria set forth in Treas. Reg.

§ 1.125-4. In particular, subject to the limitations discussed later in this section, an
employer may amend one or more of its § 125 cafeteria plans to allow employees, on a
prospective basis, to (1) revoke an election, make one or more elections, or increase or
decrease an existing election, for plan years ending in 2021 regarding a health FSA, or
(2) revoke an election, make one or more elections, or increase or decrease an existing
election, for plan years ending in 2021 regarding a dependent care assistance program.
Prospective election changes may include an initial election to enroll in a health FSA or
dependent care assistance program for the year, for example, to gain use of the § 214
carryover or extended period for incurring claims pursuant to § 214 of the Act if the
employee initially declined to enroll in the health FSA or dependent care assistance
program for the year. An employer adopting this relief may limit the period during which
election changes may be made.

In addition, similar to relief provided by Notice 2020-29, an employer may amend
one or more of its § 125 cafeteria plans to allow employees to: (1) make a new election
for employer-sponsored health coverage'® on a prospective basis, if the employee
initially declined to elect employer-sponsored health coverage; (2) revoke an existing
election for employer-sponsored health coverage and make a new election to enroll in

different health coverage sponsored by the same employer on a prospective basis

® The term “health coverage” in this notice refers to health, dental, or vision coverage.
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(including changing enroliment from self-only coverage to family coverage);?° (3) revoke
an existing election for employer-sponsored health coverage on a prospective basis,
provided that the employee attests in writing that the employee is enrolled, or

immediately will enroll, in other health coverage not sponsored by the employer.

To accept an employee’s revocation of an existing election for employer-
sponsored health coverage when the employee does not make a new election to enroll
in different health coverage sponsored by the employer, the employer must receive from
the employee an attestation in writing that the employee is enrolled, or immediately will
enroll, in other comprehensive health coverage not sponsored by the employer.?' The
employer may rely on the written attestation provided by the employee, unless the
employer has actual knowledge that the employee is not, or will not be, enrolled in other
comprehensive health coverage not sponsored by the employer. The following is an

example of an acceptable written attestation:

Name: (and other identifying information
requested by the employer for administrative purposes).

| attest that | am enrolled in, or immediately will enroll in, one of the following
types of coverage: (1) employer-sponsored health coverage through the
employer of my spouse or parent; (2) individual health insurance coverage
enrolled in through the Health Insurance Marketplace (also known as the
Health Insurance Exchange); (3) Medicaid; (4) Medicare; (5) TRICARE;
(6) Civilian Health and Medical Program of the Department of Veterans
Affairs (CHAMPVA); or (7) other coverage that provides comprehensive

20 The ability to amend a plan to allow an employee to revoke an existing election for employer-sponsored
health coverage and make a new election to enroll in different health coverage sponsored by the same
employer may include allowing employees to change from one type of health plan (such as a health
maintenance organization (HMO)) to another (such as a preferred provider organization (PPO)). An
employer also may choose to limit the ability of employees to change from one type of health plan to
another. For example, an employer may choose to restrict the election to allow employees to change
only from a narrow network plan to a broader network plan or to allow only employees who previously
elected a particular plan to elect to move to a different plan.

21 An employee revoking an existing election for comprehensive health coverage may not revoke the
election by attesting to enroliment in coverage solely for dental or vision benefits.
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health benefits (for example, health insurance purchased directly from an
insurance company or health insurance provided through a student health
plan).

Signature:

An employer using the relief provided under § 214(e) of the Act and this notice is
not required to provide unlimited election changes but may, in its discretion, determine
the extent to which election changes are permitted, provided that any permitted election
changes are applied on a prospective basis only (with the exception of elections related
to previously contributed amounts as part of the relief provided under § 214(a), (b) and
(c)(1) of the Act, as discussed elsewhere in this section Ill.E.). In addition, except for
changes in election requirements that, pursuant to § 214(a), (b), (c) and (d) of the Act,
allow employees to carry over amounts, have amounts available during an extended
claims period, or have amounts available to reimburse dependent care expenses for
certain dependents who attain age 13, as described in sections Ill.A. through D. of this
notice, any change to the plan’s election requirements may not result in the failure of the
plan to comply with the nondiscrimination rules applicable to § 125 cafeteria plans. In
determining the extent to which election changes are permitted and applied, an
employer may wish to consider the potential for adverse selection of health coverage by
employees. To prevent this result, an employer may wish to limit elections to
circumstances in which an employee’s coverage will be increased or improved as a
result of the election (for example, by electing to switch from self-only coverage to family
coverage, or from a low option plan covering in-network expenses only to a high option

plan covering expenses in or out of network).
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With respect to mid-year election changes for employer-sponsored coverage, this
relief applies both to employers sponsoring self-insured plans and to employers
sponsoring insured plans. With respect to health FSAs, this relief applies to all health
FSAs, including HSA-compatible health FSAs. In addition, with respect to health FSAs
and dependent care assistance programs, employers are permitted to limit mid-year
election changes to amounts no less than amounts already reimbursed and to certain
types of mid-year election changes, such as decreases in elections only. Employers
also are permitted to allow mid-year election changes without a status change?? up to a
certain date during the plan year but require a status change after that date (for
example, no status change is required if an election is changed before March 31, 2021,
but a status change is required if an election is changed after that date), and to limit the
number of election changes during the plan year that are not associated with a status
change (for example, allow only one election change in the 2021 plan year without a
status change). Although salary reductions may be applied only prospectively under
any revised election, employers may allow amounts available under the health FSA or
dependent care assistance program after the revised election to be used for any
medical care expense or dependent care expense, respectively, incurred on or after
January 1, 2021, through the end of a plan year ending in 2021. Amounts available
after the revised election may include contributions, carryover amounts, and amounts
available under an extended period for incurring claims. This relief extends to expenses
incurred by employees who were not enrolled in the health FSA or dependent care

assistance program on January 1, 2021. This relief does not allow unused amounts to

22 See Treas. Reg. § 1.125-4.
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be paid to an employee in cash or paid to an employee in the form of any taxable or
nontaxable benefit without regard to whether the employee incurs medical care

expenses or dependent care expenses during the period of coverage.

If an employer adopts the § 214 carryover or the extended period for incurring
claims permitted by § 214(c)(1) of the Act, the annual limits under §§ 125(i) and 129(a)
apply to amounts contributed to a health FSA or dependent care assistance program for
a particular year, and not to amounts reimbursed or otherwise available for
reimbursement from a health FSA or dependent care assistance program in a particular
plan or calendar year. Thus, unused amounts carried over from prior years or available
during an extended period for incurring claims are not taken into account in determining

the annual limit applicable for the following year.

If a health FSA or dependent care assistance program election is revoked, the
treatment of amounts previously contributed to a § 125 cafeteria plan on a pre-tax basis
to fund a health FSA or dependent care assistance program are subject to the terms of
the plan, which must apply uniformly to all participants in the plan. The plan may
provide that amounts contributed before the election is revoked remain available to
reimburse medical care expenses or dependent care expenses incurred for the rest of
the plan year. Alternatively, the plan may provide that if the election is revoked,
amounts contributed before the revocation will be available only to reimburse eligible
expenses incurred before the revocation takes effect (and not later incurred expenses),
or that amounts contributed before the revocation will be forfeited. An employer, in its
discretion, may allow employees to elect to revoke elections under a health FSA or

dependent care assistance program as of a future specified date.
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Regarding health FSAs, if the plan provides that revocation of the election
terminates participation in the health FSA, and that no subsequent reimbursements will
be available under the health FSA regardless of when the expense is incurred, following
the revocation, the health FSA will no longer be treated as health coverage that
disqualifies an otherwise eligible individual from contributing to an HSA. In that case, an
otherwise eligible individual may begin contributing to an HSA as soon as the
termination of participation (including the lack of continued availability of
reimbursements in the health FSA) is effective. Similarly, if under the terms of the plan,
the health FSA reimburses only expenses incurred before the date of the revocation,
following the revocation, the health FSA will not be treated as health coverage that
disqualifies an otherwise eligible individual from contributing to an HSA for months after
the date of the revocation and an otherwise eligible individual may begin contributing to

an HSA.

Example 1. During the regular enrollment period for the 2021 calendar plan year,
employee elects to contribute $1,200 to a health FSA for the year. The plan allows the
employee to revoke or change the election by March 1, 2021. The employee makes a
prospective election to revoke the election effective March 1, at which time the
employee has contributed $200 to the health FSA. Under the terms of the plan,
amounts contributed before the revocation of the election remain available to reimburse
medical care expenses incurred for the rest of the plan year and, therefore, the
employee may use the $200 previously contributed to the health FSA to reimburse
medical care expenses incurred throughout 2021. Consequently, the employee has
coverage by the health FSA for 2021 and will not be eligible to contribute to an HSA for
calendar year 2021 even if otherwise eligible (that is, covered by an HDHP), unless the
plan allows the employee to opt out of this extended period for incurring claims, and the
employee opts out of this period.

Example 2. During the regular enrollment period for the 2021 calendar plan year,
Employee elects to contribute $1,200 to a health FSA for the year. The plan allows the
employee to revoke or change the election by March 1, 2021. The employee makes a
prospective election to revoke the election effective March 1, at which time the
employee has contributed $200 to the health FSA. Under the terms of the plan,
revocation of the election means that the employee may use the $200 that was
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contributed to the health FSA prior to March 1 to reimburse only medical care expenses
incurred prior to March 1. The coverage during January and February will not make the
employee ineligible to contribute to an HSA during the rest of the plan year if otherwise
eligible.

F. Changes Between HSA-compatible and General Purpose Health FSAs

and HSA Contributions

Under the relief provided by this notice and § 214 of the Act, § 125 cafeteria
plans may be amended to allow an employee to make a mid-year election to be covered
by a general purpose health FSA for part of the year and an HSA-compatible health
FSA for part of the year.?® Eligibility to contribute to an HSA is determined on a month-
by-month basis under § 223 of the Code. If an employee begins the year with an HSA-
compatible health FSA and is otherwise an eligible individual under § 223(c)(1) and then
elects coverage under a general purpose health FSA, the employee’s permissible HSA
contribution is based on the number of months that the employee was covered under
the HSA-compatible health FSA and an HDHP and was otherwise an eligible individual.
Only those expenses both allowed by the HSA-compatible health FSA and incurred
during the months in which the employee was covered by the HSA-compatible health
FSA may be reimbursed by that health FSA. Although unused amounts in the HSA-
compatible health FSA may be added to the general purpose health FSA, the general

purpose health FSA may reimburse only allowable medical care expenses incurred after

the change in coverage.

23 |In addition, employers are permitted to amend their plans to offer employees a choice between an
HSA-compatible health FSA or general purpose health FSA during the period to which the § 214
carryover or the extended period for incurring claims applies, on an employee-by-employee basis. Also,
employers are permitted to implement a plan design in which employees who elect an HDHP are
automatically enrolled in an HSA-compatible health FSA. To the extent changes result in an employee
being ineligible for an HSA mid-year on a prospective basis, the employee would not be rendered HSA-
ineligible for the earlier part of the plan year.
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If an employee begins the year with a general purpose health FSA and then
elects coverage by an HDHP and an HSA-compatible health FSA, the employee’s
permissible HSA contribution is based on the number of months that the employee is an
eligible individual.?* Any allowable medical care expense incurred during the months
before the change in coverage may be reimbursed by the general purpose health FSA.
Although unused amounts in the general purpose health FSA may be added to the
HSA-compatible health FSA, only expenses both allowed by the HSA-compatible health
FSA and incurred during months after the change in coverage may be reimbursed by
the HSA-compatible health FSA.

Finally, if an employee is covered under an HDHP at the beginning of the plan
year without a health FSA and then elects coverage by a plan that is not an HDHP and
coverage by a health FSA that can be used to reimburse medical expenses incurred
while the employee was covered by the HDHP, the health FSA must be operated as an
HSA-compatible health FSA for the months that the employee was otherwise an eligible
individual under § 223(c)(1) in order for the employee to contribute to an HSA with
respect to those months. Therefore, only the expenses both allowed by an HSA-
compatible health FSA and incurred during those months before the change may be
reimbursed. For months after the change in coverage, the health FSA may be operated
as a general purpose health FSA and may reimburse any allowable medical care

expense incurred during that later period.

24 Alternatively, pursuant to § 223(b)(8), an employee that is an eligible individual during the last month of
the year will be treated for purposes of the HSA contribution limitation as having been an eligible
individual for the entire year, even if the individual was not otherwise an eligible individual for the entire
year, provided, generally, that the eligible individual remains an eligible individual (including through
enrollment in an HDHP) for the entire next year.
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In each of these cases, the maximum reimbursements for the combined health
FSAs for the year are limited to the amount of salary reduction elected for the year
(subject to the $2,750 limit under § 125(i) of the Code (as indexed)) plus any available
unused amounts from prior years (including unused amounts carried over or available
due to plan amendments under § 214 of the Act) and any nonelective employer

contributions.
G. Interaction with COBRA

In certain circumstances, § 4980B permits qualified beneficiaries who lose
coverage under a group health plan, including under a health FSA, to elect continuation
health coverage under the Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA continuation coverage). See Treas. Reg. § 54.4980B-2, Q&A 8. For COBRA
purposes, a qualified beneficiary generally includes the covered employee, the spouse
of the covered employee, or the dependent child of the covered employee, if the
employee had coverage under the plan on the day before the employee experiences a
qualifying event and would have a loss of coverage but for the COBRA continuation
coverage. See § 4980B(g) and Treas. Reg. § 54.4980B-3, Q&A 1. For COBRA
purposes, a qualifying event includes certain events, such as the termination of the
employee or a reduction of hours, that would result in a loss of coverage but for the
COBRA continuation coverage, and a loss of coverage means ceasing to be covered
under the same terms and conditions as in effect immediately before a qualifying event.
See § 4980B(f)(3) and Treas. Reg. § 54.4980B-4, Q&A 1. If an individual is otherwise a
qualified beneficiary with respect to coverage by a health FSA, a limited extension of

coverage to the individual pursuant to § 214(c)(2) of the Act will not prevent the
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individual from having a loss of coverage resulting in a qualifying event (for example, by
termination of employment or reduction in hours of a covered employee), and the
relevant employer will be required to provide a notice of the right to elect COBRA

continuation coverage to the individual.?

For example, if an employer allows an employee who ceases to be a participant
as the result of termination of employment or change in employment status to be
reimbursed for expenses incurred after the termination or reduction in hours through
access to the amount of salary reduction contributions that have been made as of the
date the employee ceased being a participant, this event would constitute a COBRA
qualifying event subject to notice requirements. As a further example, if an employee
elected to contribute $2,400 to a health FSA, terminated employment on January 31
after making $200 in salary reduction contributions, and as a result of the termination
was no longer permitted to contribute to the health FSA other than by electing COBRA
continuation coverage, the employer may allow the employee to request reimbursement
for up to $200, or the employee may elect COBRA continuation coverage to have
access to $2,400 by paying the applicable COBRA premium of $200 per month on an

after-tax basis.

Nonetheless, regardless of whether an individual is offered or elects COBRA
continuation coverage, if an employer allows the individual the limited extension of

coverage pursuant to § 214(c)(2) of the Act, the health FSA may reimburse expenses

25 An individual who ceases to be covered by a health FSA due to an election to revoke participation in a
health FSA, while qualifying for the limited extension of coverage pursuant to § 214(c)(2) of the Act, would
not have a qualifying event satisfying the requirement to be a qualified beneficiary. See Treas. Reg.

§ 54.4980B-4, Q&A 1.
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incurred after the termination of participation and through the end of the plan year. The
health FSA also may reimburse expenses incurred during any period to which unused

amounts are carried over or during any grace period provided under the plan.

Additionally, if an employer adopts a § 214 carryover or extended period for
incurring claims pursuant to § 214(c)(1) of the Act, the maximum amount that a health
FSA may require to be paid as the applicable COBRA premium does not include
unused amounts carried over or available during the extended period for incurring
claims. Thus, if a qualified beneficiary is allowed a § 214 carryover to a later plan year
or an extended period for incurring claims, the applicable COBRA premium payable to
provide access to the carryover amounts or the amounts attributable to the extended
period for incurring claims for that later year or for the extended period for incurring
claims is zero. See Q&A 23 of Notice 2015-87. In addition, amounts carried over or
available during the extended period for incurring claims are included in the amount of
the benefit that a qualified beneficiary is entitled to receive during the remainder of a

plan year in which a qualifying event occurs. See Q&A 21 of Notice 2015-87.

Finally, notwithstanding the special rule of § 214(c)(2) of the Act, an employer is
not required to allow individuals who cease participation in the plan to continue to
receive reimbursements from unused benefits in a health FSA if the individual does not
qualify for and elect COBRA continuation coverage. An employer is not obligated to
amend its plan to make the relief permitted under § 214(c)(2) of the Act available to all
employees. Instead, employees for whom the extension of coverage under § 214(c)(2)
of the Act is unavailable remain eligible to elect COBRA, as do employees for whom the

extended coverage is available.
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H. Plan Amendments

An employer that decides to implement the relief provided under § 214 of the Act
for one or more of its § 125 cafeteria plans (including plans that do not currently have a
grace period or permit a carryover) must adopt a plan amendment to do so.
Section 214(g) of the Act provides that a plan that includes a health FSA or dependent
care assistance program shall not fail to be treated as a cafeteria plan merely because
the plan or arrangement is amended pursuant to a provision under § 214 of the Act and
the amendment is retroactive, if (1) the amendment is adopted not later than the last
day of the first calendar year beginning after the end of the plan year in which the
amendment is effective, and (2) the plan or arrangement is operated consistent with the
terms of the amendment during the period beginning on the effective date of the
amendment and ending on the date the amendment is adopted. For example, if an
employer sponsors a calendar year § 125 cafeteria plan with a health FSA that provides
for a $550 carryover (from 2020 to 2021) and amends the plan to carry over the entire
unused amount remaining in employees’ health FSAs as of December 31, 2020, to the
2021 plan year, the amendment must be adopted by December 31, 2021. An
amendment for the 2020 plan year of a non-calendar year plan, however, must be
adopted by December 31, 2022, because the last day of the first calendar year

beginning after the end of the 2020 plan year that ends in 2021 is the last day of 2022.

An amendment pursuant to § 214 and this notice may be effective retroactively to
the beginning of the applicable plan year, provided that the § 125 cafeteria plan
operates in accordance with the terms of the amendment during the period beginning on

the effective date of the amendment and ending on the date the amendment is adopted,
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and the employer informs all employees eligible to participate in the § 125 cafeteria plan
of the changes to the plan. Changes to the plan may also implicate requirements under
other applicable laws, such as notice requirements under Title | of the Employee
Retirement Income Security Act of 1974. Except for amendments that, pursuant to

§ 214(a), (b), (c), and (d) of the Act, allow employees to carry over amounts, have
amounts available during an extended claims period, or have amounts available to
reimburse dependent care expenses for certain dependents who attain age 13, as
described in sections Ill.A. through D. of this notice, all permissible amendments are

subject to the nondiscrimination rules under §§ 125 and 129 of the Code.

. Reporting Requirements for Dependent Care Assistance Programs

With respect to Form W-2, “Wage and Tax Statement,” amounts contributed to a
dependent care assistance program are required to be reported in Box 10 of Form W-2.
Under current guidance (Notice 2005-61, 2005-39 IRB 607), employers may report in
Box 10 for a year the salary reduction amount elected by the employee for the year for
dependent care assistance (plus any employer matching contributions) and are not
required to adjust the amount reported in Box 10 to take into account amounts that
remain available in a grace period. This rule continues to apply with respect to
employers who amend their § 125 cafeteria plans to provide for the temporary flexibility
provided by § 214 of the Act. For this purpose, any amount carried forward from 2019
and used in 2020, whether a § 214 carryover or an extended period for incurring claims,
is treated as an amount that remains available in a grace period. With respect to
Form 2441, “Child and Dependent Care Expenses,” any amounts carried forward from

2019 are similarly treated as amounts carried over and used during the grace period
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when completing Part Il of the form. The Treasury Department and the IRS anticipate
that for the 2021 and 2022 Forms W-2 and 2441, instructions will provide for similar
rules that dependent care amounts carried forward from prior years pursuant to § 214 of
the Act will be treated as amounts remaining available during a grace period for

reporting purposes and no change to the reporting requirements will be necessary.

IV.  GUIDANCE RELATED TO SECTION 3702 OF THE CARES ACT

Section 3702 of the CARES Act amended the Code to allow expenses incurred
for menstrual care products to be treated as incurred for medical care with respect to
health FSAs and HRAs, as well as HSAs and Archer medical savings accounts (MSAS).
In addition, the provision allows health FSAs and HRAs, as well as HSAs and Archer
MSAs, to reimburse expenses incurred for over-the-counter drugs without regard to
whether the drug has been prescribed. As enacted, the expansion applies to expenses

incurred after December 31, 2019.26

Generally, the exclusion under § 105(b) for reimbursements of medical expenses
by an employer applies only if the plan covered the expense on the date the expense
was incurred. See Treas. Reg. § 1.105-5. Furthermore, Proposed Treasury Regulation
§ 1.125-1(c)(5), implementing § 125 of the Code, provides that amendments adding
new benefits to a cafeteria plan may allow payment or reimbursement of expenses for

those benefits only to the extent those expenses are incurred after the later of the

26 Section 3702 of the CARES Act amends §§ 220, 223 and 106 of the Code. In addition to removing
statutory language at §§ 220(d), 223(d) and 106(f) of the Code which limited the excludable expenses
under those provisions to prescribed drugs and insulin, § 3702(a) and (b) of the CARES Act amended

§§ 220 and 223 of the Code to provide that for purposes of Archer MSAs and HSAs, amounts paid for
menstrual care products shall be treated as paid for medical care. Similarly, § 3702(c) of the CARES Act
adds a new subsection (f) to § 106 of the Code providing that, for purposes of §§ 106 and 105 of the
Code, expenses incurred for menstrual care products are treated as incurred for medical care.
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amendment’s adoption date or effective date. Notwithstanding the general rule under

§ 105(b), and notwithstanding any inconsistency with the proposed regulations under

§ 125, upon which taxpayers may rely prior to the issuance of final regulations, health
FSAs and HRAs may be amended pursuant to this notice to provide for reimbursements
of expenses for menstrual care products and over-the-counter drugs without
prescriptions incurred for any period beginning on or after January 1, 2020, and such an
amendment will not result in a failure of the reimbursement to be excludable from
income under § 105(b) or for the cafeteria plan to fail to meet the requirements of § 125.

This relief includes amendments made prior to the issuance of this notice.

V. DRAFTING INFORMATION

The principal author of this notice is Jennifer Solomon of the Office of Associate
Chief Counsel (Employee Benefits, Exempt Organizations, and Employment Taxes),
though other Treasury Department and IRS officials participated in its development. For
further information on the provisions of this notice, contact Jennifer Solomon at (202)

317-5500 (not a toll-free number).
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CITY OF SOLANA BEACH FLEXIBLE BENEFITS PLAN
SUMMARY OF MATERIAL MODIFICATIONS TO YOUR
SUMMARY PLAN DESCRIPTION

City of Solana Beach Flexible Benefits Plan

This document summarizes important changes to your City of Solana Beach Flexible Benefits Plan and should be
kept with your Summary Plan Description (SPD) for future reference.

With respect to the current Plan Information in your SPD, effective January 1, 2020, City of Solana Beach amended its
Plan to temporarily adopt the changes listed below:

Carryover of Unused Funds for Health Flexible Spending Arrangements (HFSAs) and Dependent Care Flexible
Spending arrangements (DCFSA):

For plan years ending in 2020 and 2021, a plan that includes a HFSA or DCFSA may allow any unused benefits or
contributions remaining in either arrangement to be carried over from such plan year to the plan year ending in 2021.
Note: This effectively eliminates any cap on carryover of unused funds that previously existed for the 2020 and 2021
plan years. It also applies, for the first time, to Dependent Care FSAs.

The Extensions will apply to the following Plan(s):
Health FSA X 2020 plan year X 2021 plan year

DCFSA X 2020 plan year X1 2021 plan year

Spend-Down for Health FSA:

A plan that includes a HFSA may allow (similar to the rules applicable to DCFSA) an employee who ceases participation
in the plan during calendar year 2020 or 2021 (for example, due to termination of employment) to continue to receive
reimbursements from unused benefits or contributions for expenses incurred through the end of the plan year in which
such participant ceased participation (including any extended grace period permitted in the temporary Act).

The spend-down provision will apply to the following Plan(s):

Health FSA X 2020 plan year X 2021 plan year

Prospective Changes in Elections (Without a Change in Status):

For plan years ending in 2021, a plan that includes a HFSA or DCFSA may allow an employee to make an election to
prospectively modify the amount (but not in excess of any applicable dollar limitation) of such employee’s contributions
to any HFSA or DCFSA (without regard to any change in status).

HFSA X1 2021 plan year
DCFSA X1 2021 plan year

Special carry forward rule for dependent care FSA where dependents aged out during the pandemic.

An “eligible employee” may be reimbursed for an eligible dependent who is not yet age 14 (previously age 13) for
purposes of determining the dependent care assistance which may be paid or reimbursed with respect to such employee
under the dependent care FSA. The term “eligible employee” is defined as any employee who (A) is enrolled in a
DCFSA for the last plan year with respect to which the end of the regular enrollment period for such plan year was on
or before January 31, 2020; and (B) has one or more dependents (as defined in Internal Revenue Code § 152(a)(1)) who
attain the age of 13— (i) during such plan year, or (ii) in the case of an employee who (after the application of this
section) has an unused balance in the employee’s account under such arrangement for such plan year (determined as of
the close of the last day on which, under the terms of the plan, claims for reimbursement may be made with respect to
such plan year), the subsequent plan year.

[ATTACHMENT 4]
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City of Solana Beach

The undersigned, being an authorized representative of City of Solana Beach (the "Employer") hereby
adopt the following changes by Resolution 2021-084

The Amendment to the City of Solana Beach Flexible Benefits Plan (the Amendment) is hereby
approved and adopted, and that an authorized representative of the Employer is hereby authorized
and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the
Amendment.

The undersigned further certifies that attached hereto is a copy of the Amendment approved and
adopted in the foregoing resolution.

Gregory Wade, City Manager Date



STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Engineering Department
SUBJECT: Consideration of Resolution 2021-077 Accepting the City

Hall and Fire Station Water Damage Repair Project as
Complete and Authorizing the City Clerk to File a Notice
of Completion

BACKGROUND:

The City Hall and Fire Station buildings are both relatively old and are in need of regular
maintenance. During the past several months, Staff become aware of rain water intrusion
inside both buildings. In January 2020, a Professional Services Agreement (PSA) was
executed with ET&T Indoor Environmental (ET&T) to conduct a visual inspection in the
accessible areas of the City Hall and Fire Station buildings for signs of water damage and
elevated moisture. In addition, air samples were collected in representative areas and
outside the buildings for qualitative comparison purposes. At the end of the inspections,
ET&T prepared a report for each building.

The result of the inspections was that water damage and elevated moisture levels were
found at several enclosed locations at City Hall. At these locations, the recommendation
was to have exploratory cuts of drywalls made for more in-depth investigation. At the Fire
Station, two areas were recommended to have exploratory cuts made for investigation in
areas where water damage and elevated moisture levels were detected. It is important
to note that the analysis determined that there was no immediate threat to public health.
Additionally, the analysis verified that the air quality in both facilities was equal to or better
than that of the outside, ambient environment. The reports concluded that both facilities
met safety standards for occupancy.

In an effort to observe economies of scale, Staff developed a construction project to repair
the water damaged areas for both buildings as well as replacement of carpet for the first
floor at City Hall and painting of the living quarters and replacement of window coverings
on the second floor of Fire Station building. The project was advertised for construction

CITY COUNCIL ACTION:

AGENDA ITEM #A.7.
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bids in May 2020, bids were opened in June 2020 and a construction contract was
awarded on July 8, 2020 to War Rhino, Inc. for $83,096.77 and a project contingency
amount of $25,000.

Due to the nature of the work and unforeseen additional work and expenditures, the City
Council increased the construction contingency by $110,000, to a total of $135,000 for a
total project cost of 218,096.77, and authorized the City Manager to execute change
orders up to the amount of the construction contingency.

This item is before the City Council for the consideration of Resolution 2021-077
(Attachment 1), which accepts the project as complete and directs the City Clerk to file a
Notice of Completion (NOC).

DISCUSSION:

War Rhino, Inc. completed all work on this project in accordance with the approved plans
and specifications of Bid No. 2020-02 to the satisfaction of the City Engineer. There were
five change orders issued on the project, in the amount of $135,000, that compensated
the contractor for areas that contained more extensive water damage than previously
anticipated by the visual inspection in the accessible areas performed before the project
was advertised for construction bids. The change orders also included three areas that
contained water damage that were repaired as part of this project that were not identified
in the preliminary visual inspections, so these areas were not part of the initial construction
contract. These three areas were the City Clerk’s Office, the storage area above the City
Council Chambers and the Code Compliance closet at the Fire Station.

The City will release the retention ($10,904.84) thirty-five (35) days after the Notice of
Completion is approved by the City Council.

CEQA COMPLIANCE STATEMENT:

This project is exempt from the California Environmental Quality Act (CEQA) pursuant to
Section 15301(a) of the State CEQA Guidelines.

FISCAL IMPACT:

The Capital Improvement Program (CIP) appropriated $90,000 in CIP-08 for deferred
maintenance at City Hall and $55,000 in CIP-16 for deferred maintenance at the Fire
Station for a total of $145,000. The original construction contract with War Rhino, Inc. was
for $83,096.75 and a contingency amount of $25,000, for total anticipated contract
amount of $108,096.75. During construction of the project, the City Council increased the
construction contingency and appropriated additional funds by $110,000 for a total
construction contract amount of $218,096.75.
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In addition to the total construction amount detailed above, a PSA with ET&T was
executed to verify that all water damaged areas had been satisfactorily eliminated. The
agreement with ET&T was for a not to exceed amount of $20,000. Only $9,200 was spent,
which leaves a balance of $10,800.

WORK PLAN:

This project is not identified in the FY 2020/21 Work Plan.
OPTIONS:
e Adopt Staff recommendation.

e Deny Staff recommendation and provide direction.

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council adopt Resolution 2021-077:

1. Accepting as complete the City Hall and Fire Station Water Damage Repair
Project, Bid 2020-02, constructed by War Rhino, Inc.

2. Authorizing the City Clerk to file a Notice of Completion.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation.
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Gregory Wade, City Manager
Attachments:

1. Resolution No. 2021-077



RESOLUTION 2021-077

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, ACCEPTING AS
COMPLETE THE CITY HALL AND FIRE STATION WATER
DAMAGE REPAIR PROJECT, BID 2020-02, AND
AUTHORIZING THE CITY CLERK TO FILE A NOTICE OF
COMPLETION

WHEREAS, the City Hall and Fire Station Water Damage Repair Project, Bid
2020-02, awarded by the City Council on July 8, 2020, was completed in accordance with
the plans and specifications included as part of the construction contract with War Rhino
Inc. to the satisfaction of the City Engineer.

WHEREAS, due to the nature of the work and unforeseen additional work and
expenditures, the City Council increased the construction contingency by $110,000, to a
total of $135,000 for a total project cost of 218,096.77, and authorized the City Manager
to execute change orders up to the amount of the construction contingency.

NOW, THEREFORE, the City Council of the City of Solana Beach, California, does
resolve as follows:

1. That the above recitations are true and correct.

2. That the City Council accepts as complete the City Hall and Fire Station
Water Damage Repair Project, Bid 2020-02, constructed by War Rhino, Inc.

3. That the City Council authorizes the City Clerk to file a Notice of Completion
for the project.

PASSED AND ADOPTED this 9th day of June, 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk

ATTACHMENT 1



STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Engineering Department
SUBJECT: Council Consideration of Resolution 2021-068 Approving

the Revised District Boundary and Additional Seed Money
for the Glenmont Underground Utility District

BACKGROUND:

In October 2016, City Staff received a petition from residents along all of Glenmont
Avenue, Rawl Place, Mar Vista Drive and parts of Canyon Drive, Marview Drive and
Marview Lane for the formation of a district to underground the existing overhead utility
lines along all or parts of these streets. After receiving the petition and verifying that the
70% threshold was met, Staff started the process by engaging San Diego Gas &
Electric (SDG&E) to verify the boundary of the district and to provide a cost estimate for
design of the undergrounding project (herein referred to as the Glenmont Underground
Utility District or Glenmont UUD). In March 2017, Staff presented to and received
approval from the City Council for Resolution 2017-039, approving $44,679 for seed
funding from the City’s allocation of 20A funding. The seed funds were based on
SDG&E’s estimate for preparation of the design plans for the subject district.

Since that time, the proponent of the Glenmont UUD has expanded the boundaries of
the District to include additional properties along Marview Drive and Ford Avenue.
SDG&E'’s cost estimate for preparation of the design plans has subsequently been
increased.

This item is before the City Council to consider Resolution 2021-068 (Attachment 1)
approving the revised boundaries of the proposed Glenmont UUD (Attachment 2) and
use of additional seed funding from the City’s allocation of 20A funding for the
preliminary design costs associated with the revised Glenmont UUD.

COUNCIL ACTION:

AGENDA ITEM # A.8.
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DISCUSSION:

In accordance with Council Policy No. 13 (Attachment 3), California Public Utility
Commission’s (CPUC) Rule 20A, funding may be used to pay SDG&E for preliminary
engineering costs. Per Council Policy No. 13, the maximum amount to be allocated as
“seed” or “front” money from CPUC Rule 20A funds shall be 100% of the initial design
cost with a maximum of $25.00 per linear foot of overhead infrastructure proposed to be
undergrounded as determined by SDG&E. Please note that as of April 2021, the
balance of the City’s share of CPUC Rule 20A funds is currently $1,342,440.

The neighborhood coordinators for the Glenmont UUD requested a revision to the
original boundary that was approved in March 2017. Specifically, the neighborhood
coordinators have requested 31 additional properties be included in the Glenmont UUD
boundary. The additional properties are located along a portion of Marview Drive and all
of Ford Avenue as shown in Attachment 2 to this report. Consistent with the provisions
of Council Policy No. 13, 70% of the additional properties are in support of forming the
district. Following the implementation procedures set forth in Council Policy No. 13,
SDG&E was notified of the proposed changes to the assessment district. SDG&E
performed an initial assessment of the revised district boundaries and requested
additional funding to revise the design of the engineering plans.

Per Council Policy No. 13, the City Council may approve seed money to be used for the
preparation of preliminary plans and a preliminary cost estimate by SDG&E. Staff and
SDG&E believe an additional amount not to exceed $25,000 would be sufficient for
preliminary design to incorporate the additional properties into the Glenmont UUD. This
amount would still comply with the provisions of Council Policy No. 13 that allows for a
maximum of $25.00 per linear foot of overhead infrastructure to be removed.

The entire SDG&E design fee can be funded from the Rule 20A allocations. If the
district is ultimately formed, then the Rule 20A funds would be paid back to the City’s
Rule 20A account from the proceeds collected from the property owners within the
district. If the district fails to be formed, the Rule 20A funds would not be recovered. In
either case, no General Fund money would be at risk.

CEQA COMPLIANCE STATEMENT:

Underground Ultility District projects are exempt from the California Environmental
Quality Act (CEQA) pursuant to Section 15302(d) of the State CEQA Guidelines.

FISCAL IMPACT:

There are not any specific fiscal impacts associated with this Staff Report, however,
Staff time dedicated to this an other UUD projects is incurred. The amount of additional
seed money requested to pay SDG&E for the preliminary design plans and cost
estimate is not to exceed $25,000 and would be paid from the City’s share of CPUC
Rule 20A funds pursuant to City Council Policy No. 13. If the district is ultimately
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formed, then the Rule 20A funds would be paid back to the City Rule 20A account with
the proceeds collected from the property owners within the district. If the district fails,
the Rule 20A funds would be lost. In either case, no General Fund money would be at
risk.

WORK PLAN:

This project is not identified in the Fiscal Year (FY) 2020/21 Work Plan.

OPTIONS:

® Approve an amount not to exceed $25,000 in additional seed money from the
CPUC Rule 20A funds.

®* Don’t approve the request for additional seed money.
®* Provide direction.

DEPARTMENT RECOMMENDATION:

Staff recommends the City Council adopt Resolution 2021-068 approving the additional
payment of an amount not to exceed $25,000 from the City’s share of CPUC Rule 20A
funds in seed money to cover the design costs for the preparation of preliminary plans
and preliminary cost estimate by SDG&E for the revised district boundary that would
add properties along a portion of Marview Drive and all of Ford Avenue to the Glenmont
Avenue Underground Utility District.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation.

/Gregory Wade, City Manager

Attachments:

1. Resolution 2021-068
2. Map of properties included in proposed Glenmont UUD
3. Council Policy No. 13



RESOLUTION 2021-068

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, APPROVING THE
BOUNDARY REVISION AND PAYMENT OF AN AMOUNT
NOT TO EXCEED $25,000 FROM THE CITY’S SHARE OF
CPUC RULE 20A FUNDS IN SEED MONEY FOR THE
GLENMONT UNDERGROUND UTILITY DISTRICT

WHEREAS, per Council Policy No. 13, the City Council may approve seed money
to pay for the preparation of preliminary plans and a preliminary cost estimate by SDG&E.
The Policy allows for the allocation of California Public Utilities Commission Rule 20A
funds for 100% of the seed money needed, up to $25.00 per linear foot of overhead wires
being removed; and

WHEREAS, in March 2017, City Staff received a petition from residents along all of
Glenmont Avenue, Rawl Place, Mar Vista Drive and parts of Canyon Drive, Marview Drive
and Marview Lane for formation of a district to underground the exiting overhead utility lines
along all or parts of these streets (herein referred to as the Glenmont Underground Utility
District); and

WHEREAS, the petition submitted by the Glenmont Avenue Underground Utility
District requesting the formation of the underground district was consistent with the
provisions of Council Policy No. 13 and contained signatures from 70% of the properties
within the proposed boundaries of the district that were in support of forming the district; and

WHEREAS, in March 2017, City Council adopted Resolution 2017-039 approving
$44,679 seed funding from the City’s allocation of 20A funding; and

WHEREAS, after the first petition was approved, the neighborhood coordinator
requested the addition of 31 properties along a part of Marview Drive and all of Ford Avenue
in the Glenmont Underground Utility District; and

WHEREAS, in order for the additional properties to be included in the proposed
Glenmont Underground Utility District, SDG&E requires an additional design fee that will be
used to revise the design drawings already prepared.

NOW, THEREFORE, the City Council of the City of Solana Beach, California, does
resolve as follows:

1. That the above recitations are true and correct.
2. That the City Council approves the additional payment of an amount not to

exceed $25,000 from the City’s share of CPUC Rule 20A funds in seed
money to cover the design costs for the preparation of preliminary plans and

ATTACHMENT 1
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preliminary cost estimate by SDG&E for the revised district boundary that
would add properties along a portion of Marview Drive and all of Ford
Avenue to the Glenmont Avenue Underground Utility District.

PASSED AND ADOPTED this 9th day of June, 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk
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CITY OF SOLANA BEACH Policy No. 13

Adopted: 08/19/2003 Resolution 2003-110
Revised:  04/26/2006 Resolution 2006-066
COUNCIL POLICY Revised: 10/27/2010 Resolution 2010-152
Revised: 04/13/2016 by minute order
Effective:  04/13/2016

GENERAL SUBJECT: Utility Undergrounding Policy

SPECIFIC SUBJECT: Utility Undergrounding Policy for Municipality-Initiated
Assessment Districts, Rule 20B

PURPOSE: To establish a policy to underground the existing overhead lines in
residential neighborhoods, to promote the benefit of undergrounding and encourage the
formation of undergrounding districts at the neighborhood level.

BACKGROUND: From time to time residents in the City request information from
staff about the process for undergrounding utilities in their neighborhood. Due to
California Public Utilities Commission (CPUC) 20A guidelines on what constitutes a 20A
conversion district, many times these residential neighborhoods don’t qualify for Rule
20A funding. CPUC Rule 20A funds are the set-aside funds from a portion of SDG&E
revenues, received from the City of Solana Beach, for undergrounding electric utilities.
In general, Rule 20A requires that the funds be used for projects in high traffic or public
use areas (see Rule 20A packet). The City’s Rule 20A funds are used to underground
utility lines on Major Arterials and commercial Collector Streets. Rule 20B projects are
resident-initiated utility undergrounding assessment districts. Rule 20A funds may be
used to “seed” or “front” preliminary engineering costs for Rule 20B projects, but the
funds must be reimbursed to the Rule 20A account upon successful completion of a
Rule 20B district.

POLICY:

The City Council establishes the following policy for the formation of 20B utility
underground districts.

1. General Provisions

It is the desire of the City Council to be responsive to residents who agree to be
assessed for utility undergrounding, as well as to respect those who do not wish to pay
for utility undergrounding.
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Page 1 of 5

Attachment 3


dgoldberg
Typewritten Text
      Attachment 3 


Therefore;

a)

b)

c)

d)

The City will respond to the requests of those desiring undergrounding, rather
than initiating utility undergrounding districts.

Initially, the City Council will require a 70% showing of support of property
owners benefiting from the assessment district before any “seed” or “front”
money will be appropriated.

A majority vote of the property owners, by assessment, is necessary before the
City may form a utility district.

All utility undergrounding districts shall comply with all applicable laws, including,
but not limited to the California Constitution and applicable state codes.

Funding shall be as follows:

a. Proposed underground conversion area will be a 20B assessment district.
One hundred percent (100%) of the cost will be assessed to property
owners.

b. Assessment payments may be made in cash or spread out up to 20 years.

Assessment payments will be billed on the County Tax Bill.

Property owner is responsible for the connections from the property line to

the private service panel.

e. Any “seed” or “front” money in formation of the district that come from Rule
20A funds shall be reimbursed to the City by the property owners within
the conversion boundary in the event of formation of the assessment
district.

f. Maximum amount to be allocated as “seed” of “front” money from CPUC

Rule 20A funds shall be 100% of the initial design cost with a maximum of

twenty-five dollars ($25.00) per linear foot of overhead infrastructure

proposed to be undergrounded as determined by SDG&E.

oo

Implementation Procedures

a. Generally the neighborhood that initiates the process of utility
undergrounding assigns a Neighborhood Coordinator and circulates the
City-approved petition among property owners. The City Council
approved petition is attached to this policy. The Neighborhood
Coordinator will prepare the boundary map of the properties proposed to
be in the district per the results of the circulated petition.

b. 70% of the property owners included in the proposed district must sign the
approved petition in order to begin the process for forming the assessment
district.

C. If 70% of the property owners in the proposed district approve formation of

the assessment district, the Neighborhood Coordinator may submit the
petitions to the City Engineering Department for verification.

Council Policy 13
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A representative from City Staff will notify SDG&E of the proposed
assessment district and will provide SDG&E with a map showing the
boundaries of the assessment district. SDG&E will then provide the City
with a “ballpark” cost estimate to convert the overhead electric lines to
underground. Based on the existing layout of the electrical infrastructure,
the proposed assessment boundaries may be modified by SDG&E.

After signatures are verified by the Engineering Department, the City
Council shall be requested to approve “seed” money to pay for the
preparation of preliminary plans and preliminary cost estimate by SDG&E.
This preliminary cost estimate will be more accurate than the earlier
“ballpark” estimate.

With the new preliminary costs (from SDG&E), the Neighborhood
Coordinator will circulate a second petition within the proposed district for
a further count of signatures based on the preliminary cost estimate for
each property owner. A petition of the property owners in the proposed
district must indicate that at least 70% wish to go forward with the
formation process. Proposed boundaries of the district are submitted with
the petition.

If 70% of the property owners in the proposed district sign the petition in
step (f), Staff will require a deposit to retain an assessment engineer. The
deposit amount will be calculated by multiplying the total number of
properties in the proposed district by $500, with a minimum amount of
$20,000. The City will refund the excess deposit amounts after the final
bond counsel and assessment engineer costs are determined.
Expenditures are controlled by the City. A reimbursement agreement
between the City and district proponents shall govern the deposited funds.

Using the above (g) information, Bond Counsel prepares the petition and
drafts the reimbursement agreement between the City and proponents of
the project. Residents within the proposed boundaries of the assessment
district then submit the required deposit utilizing the formula listed above

(9).

To formally initiate the assessment district, the Bond Counsel reviews the
petition and prepares a resolution initiating proceedings to consider
formation of the district for City Council approval.

Next, the City Council approves the reimbursement agreement, accepts
the petition, approves the boundary map and declares its intention to form
the district and orders the preparation of an Engineer’s Report.

The Assessment Engineer's Report will include a map of the district
boundary, a description of the improvements, an estimate of the total

Council Policy 13
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costs of the improvements, the methodology by which the special benefit
is determined and the assessments are to be spread, as well as the
amount to be assessed upon each parcel.

City Council approves by resolution the Engineer's Report and sets the
time, date and location of the Public Hearing.

Public Hearing and Assessment ballots are mailed. The notice will contain
the estimated total assessment amount chargeable to the district, the
amount chargeable to the record owner's parcel, the basis for
assessment, information regarding the Public Hearing, and summary of
the procedures for the completion, return, and tabulations of the
assessment ballots.

The City Council conducts a Public Hearing at which the City Council
considers objections, if any, to the proposed assessment. Following
closure of the Public Hearing, the City Clerk tabulates ballots and reports
to the City Council. Assessment ballots are weighted on the basis of the
dollar amount assessed to each parcel for which the ballot is submitted. If
a majority (50% plus 1) of the weighted assessment or more than 40% of
the total parcels ballots returned opposes the proposed assessment, the
City Council may not levy the assessment. If a majority of the weighted
assessment and 60% of the total parcels ballots returned are in favor, the
City Council, in its discretion, may adopt a resolution declaring the
amounts of the tabulation of assessment ballots, approve the Engineer’s
Report, authorize the proposed improvement described in the report,
confirm the assessment and direct the City Clerk to file an assessment
diagram and notice of assessment with the County Recorder’s Office.

The City Clerk records a Notice of Assessment with the County
Recorder’s office. The Finance Director then mails a statement of
assessment to each property to be assessed.

Property Owners have the option to pay all or portion of the assessment
during the cash collection period — 30 days.

Following closure of the cash collection period, all uncollected assessment
will be levied against the properties over a number of years and collected
on the tax roll.

City Council will authorize the issuance of bonds.

The City shall provide at least 15 days written notice prior to construction

stating that at their own cost, every person owning, operating, leasing,
occupying or renting a building or structure within a district shall construct
and provide that portion of the service connection on his property
necessary to connect to the UUD facilities. Such work may be done by

Council Policy 13
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the contractor, or the public utility, public agency or city performing the
conversion work, and the cost thereof included in the assessment to be
levied upon such lot or parcel provided, that the owner shall execute a
written request therefor and file the same with the City. Any such request
shall expressly authorize the contractor, public utility, public agency or city,
and their respective officers, agents and employees to enter upon such lot
or parcel for such purpose and shall waive any right of protest or objection
in respect of the doing of such work and the inclusion of the cost thereof in
said assessment.

t. Any written request executed pursuant to section 2(s) shall be filed with
the City not later than the date fixed for commencement of construction of
the conversion. A written request executed after such date shall not be
accepted for filing by the City unless it shall contain the written approval of
the contractor, public utility, public agency or city which is authorized to
perform such work or improvement.

u. In the event any person does not comply with subsections 2(s) and 2(t),
the city engineer shall provide written notice to the property, via posting
and U.S. mail, that power to that property shall be disconnected and all
overhead services wires and associated facilities will be removed. Such
notice shall be provided at least five days prior to disconnection and
removal.

V. After provision of the notice in subsection 2(u), the if there is still no
compliance with subsections 2(s) and 2(t), the city engineer shall have the
authority to order the disconnection and removal of any and all overhead
service wires and associated facilities providing utility to that property.
Any costs of future reconnection to the property shall be at the cost of the
owner, operator, lessee, occupier or renter of that property.

w. Utility companies will prepare the project design plans and complete
construction.

X. If a property owner sells the property or passes away during the
assessment process, the Neighborhood Coordinator(s) must notify the
City immediately, so that the City can properly notify the new owner or
estate representative of the ongoing UUD process.

Attachments: 1. Petition
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Attachment 1

PETITION REQUESTING FORMATION OF AN ASSESSMENT DISTRICT
TO FINANCE THE COSTS OF UNDERGROUNDING EXISTING
OVERHEAD UTILITIES

Location of Proposed Assessment District

Proposed Area or Street(s)
First / Second Petition (circle one)
By signing this petition, the signer acknowledges:

1. Support to initiate the proceedings (in the case of first petition) or, continue the
proceedings (in the case of a second petition) for the formation of an assessment
district at the above-listed Proposed Area/Street(s).

2. Signer is the legal owner of a property within the Proposed Area/Street(s).

3. Signer has been advised that historically, the proposed assessment for previous
Underground Utility Districts in the City have averaged approximately $20,000

per property.
DATE NAME OF SIGNATURE OF PROPERTY E-MAIL ADDRESS
SIGNED | PROPERTY OWNER PROPERTY ADDRESS

(print or type) OWNER(S)




STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Engineering Department
SUBJECT: Consideration of Resolution No. 2021-067 — Approving a

Professional Services Agreement for Streetlight
Maintenance and Repairs and Authorize an Extension of
the Agreement for Up to Four Additional Years

BACKGROUND:

In 2016, the City entered into a Professional Services Agreement (PSA) with Siemens
Industry, Inc., which later changed their name to Siemens Mobility, Inc. (Siemens), to
maintain the City-owned streetlights. The agreement and all approved extensions of the
agreement with Siemens expire on June 30, 2021.

The scope of work for the streetlight maintenance and repairs agreement includes
routine maintenance including the cleaning of all streetlight lenses that are owned by
the City once per year. The majority of the work under the agreement is for “on-call, as-
needed” services to repair streetlights (primarily replace bulbs) as well as to repair
damage to streetlights caused by storms, vehicle accidents or vandalism. It should be
noted that approximately one-third (274 out of 801) of the streetlights in the City are
owned by San Diego Gas and Electric (SDG&E). Those lights are maintained by
SDG&E as part of the payment the City makes to SDG&E for each SDG&E owned
streetlight.

In March 2021, a Request for Proposals (RFP) was posted with an electronic bid
service, eBidboard. This item is before the City Council for the consideration of
Resolution 2021-067 (Attachment 1) to authorize a PSA with Siemens for one year with
the option to extend the agreement for up to four additional one-year terms.

COUNCIL ACTION:

AGENDA ITEM # A.9.
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DISCUSSION:

On March 10, 2021, a RFP was issued to solicit proposals from qualified contractors to
provide maintenance and repair services on the City’s streetlights. The City received
five proposals from the following service providers:

Bear Electrical Solutions, Inc.

CTE, Inc.

Saturn Electric, Inc.

Siemens Mobility, Inc.

Southwest Traffic Signal Service, Inc.

All service providers were asked to provide unit prices for a variety of tasks that would
potentially be performed throughout the life of this contract as opposed to a total
contract amount. A list of these tasks is included as Attachment 2. Please note that
some tasks are considered routine, some are preventative and some are reactionary
maintenance and repairs. Not all tasks would be performed during any given year.
While the cost for services is not a predominant factor in selection of qualified service
providers, the hourly rates for equipment and labor offered by Siemens are very
comparable with those offered by other proposers and consistent with the current rates
in the industry. The contract amount is based on Staff's experience in performing the
required and preventive maintenance while allowing for limited reactionary repairs and
corrective measures for unforeseen incidents such as automobile accidents that may
damage the City’s streetlight facilities.

Among the five proposals received, Siemens demonstrated a better understanding of
the City’s infrastructure and the required preventative maintenance needs. Siemens has
provided similar services for the City in the past and Staff is very satisfied with their
performance. Staff is recommending that the City enter into an agreement with Siemens
for streetlight maintenance and repair services.

Siemens has significant experience in streetlight maintenance and institutional
knowledge and understanding of the City’s streetlight system. The City has been
satisfied with the work performed by Siemens on the previous contract and their
proposal is consistent with the other four proposals received. If approved, Siemens can
immediately start the routine maintenance of the City’s streetlight system seamlessly
with no learning curve.

CEQA COMPLIANCE STATEMENT:

N/A

FISCAL IMPACT:

In the Fiscal Year (FY) 2021/22 Proposed Budget, a total of $65,800 has been
budgeted in the Street Light Maintenance Professional Services Account for the
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maintenance and repairs agreement. The agreement would consist of $15,800 for minor
repairs such as lens cleaning and bulb replacement, $20,000 for replacements due to
storms or vehicle accident and $30,000 for utility location mark-outs primarily for the
increased number of construction activities for utility installations throughout City
streets. Funding for this contract would come from the City’s Street Light Maintenance
Assessment District.

Staff recommends a not-to-exceed agreement in the amount of $65,800 for FY 2021/22
and requests that the City Council authorize the City Manager to approve extensions of
the agreement for four additional one-year terms in an amount not to exceed the
amount budgeted each year.

WORKPLAN:

N/A

OPTIONS:

e Approve Staff recommendation.

e Deny Staff recommendation and provide direction.

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council adopt Resolution 2021-067:

1. Authorizing the City Manager to execute an agreement with Siemens Mobility,
Inc. for FY 2021/22 for streetlight maintenance and repairs services, at an
amount not to exceed $65,800.

2. Authorizing the City Manager to extend the agreement for four additional one-
year terms, at the City’s option, at an amount not to exceed the budgeted
amount for each year.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation.

dregow Wade, City Manager
Attachments:

1. Resolution No. 2021-067
2. Scope of Work from the Request for Proposals



RESOLUTION 2021-067

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF SOLANA BEACH, CALIFORNIA, TO AWARD A ONE
YEAR AGREEMENT TO SIEMENS MOBILITY, INC. FOR
STREETLIGHT MAINTENANCE AND REPAIRS AND
AUTHORIZE AN EXTENSION OF THE AGREEMENT FOR
UP TO FOUR ADDITIONAL ONE YEAR TERMS

WHEREAS, the City issued a Request for Proposals to solicit proposals from
qualified streetlight maintenance providers for City-wide streetlight maintenance
services, and the City received five proposals that were evaluated by Staff; and

WHEREAS, after reviewing all five proposals, Staff has determined that the
services and cost offered by Siemens Mobility, Inc. for streetlight maintenance and
repairs best serve the needs of the City; and

WHEREAS, the agreement would consist of $15,800 for minor repairs such as
lens cleaning and bulb replacement, $20,000 for replacements due to storms or vehicle
accident and $30,000 for utility location mark-outs primarily for the increased number of
construction activities for utility installations throughout City streets; and

WHEREAS, sufficient funds for the agreement have been identified in the Fiscal
Year (FY) 2021/22 Proposed Budget for this proposed Professional Services
Agreement.

NOW, THEREFORE, the City Council of the City of Solana Beach, California,
does resolve as follows:

1. That the above recitations are true.
2. That the City Council authorizes the City Manager to execute an

agreement with Siemens Mobility, Inc. for FY 2021/22 for streetlight
maintenance and repairs services, at an amount not to exceed $65,800.

ATTACHMENT 1
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3. That the City Council authorizes the City Manage to extend the agreement
for four additional one-year terms, at the City’s option, at an amount not to
exceed the budgeted amount for each year.

PASSED AND ADOPTED this 9th day of June, 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



City of Solana Beach
Request for Proposals/Scope of Services — Streetlights/Safety Lights

EXHIBIT “A”
Preliminary Scope of Work - Proposed Fee Schedule

A. GENERAL:

1. Intent of City
It is the intent of the City that the streetlights are functioning properly at all

times. Through the work associated with this scope of work, the service
provider will be responsible for the working operations of all City-owned
streetlights.

2. Terms of Contract
The contract shall be in effect for a year from the notice to proceed date
for a period of 1 year.

3. Business Certificate
A City Business Certificate is required and can be obtained through the
Finance Department. A link to the Business certificate application can be
found be at:
http://www.ci.solana-beach.ca.us/index.asp?SEC=64DCE7C8-57B5-
4CE4-90CC-EFF3A553B5EE

4. Extension Option
The City reserves the right to offer an option to extend the contract for a
period of up to four additional one-year periods.

5. Notice to Proceed
The City will issue a NOTICE TO PROCEED with the maintenance
contractor only after the agreement has been properly executed and
submitted to the City and all insurance documentation is provided.

6. Correspondence
All correspondence shall be addressed to the City of Solana Beach,
Department of Public Works, 635 S. Highway 101, Solana Beach, CA
92075.

7. Cancellation of Contract
The City of Solana Beach may suspend or cancel the contract at any time
by giving sixty (60) days written notice to the Contractor.

8. Supervision
All work shall meet with the approval of the Public Works Supervisor or his

representative. There shall be a monthly report showing all work
completed during prior month and mailed to the attention of the Public
Works Operations Manager along with the monthly invoice.

Attachment 2
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City of Solana Beach
Request for Proposals/Scope of Services — Streetlights/Safety Lights

Proposed Fee Schedule

Complete and submit the following proposal

ITEM | SERVICE QUANTITY BID
A Supervisor's labor (per hour) $
B Technician labor (per hour) $
C Laborer labor (per hour) $
D Service truck (per hour) $
E Compressor (per hour) $
F Aerial truck (per hour) $
G Material mark up above invoice %
H Cree LED Driver 53 Watt 15ea | $
I Cree LED Driver 101 Watt 15ea | $
J Cree LED Fixture 53 Watt 15ea|$
K Cree LED Fixture 101 Watt 15ea | $
Cobra Heads

Fixture Type A—Cree:BXSPAO3PAUSU- 46ea | $

101 Watt

Fixture Type B—Cree: BXSPAO3BAUSU - 139ea | $

101 Watt

Fixture Type C — Cree: BXSPAO3AAUSU - 229ea | $

53 Watt

Fixture Type D — Cree: BXSPAO3AAUSU - 17ea | $

53 Watt

Fixture Type E — Cree: BXSPAO2BAUSU - 4ea|$

53 Watt

Total 435 ea

Decorative

Type H Lithonia Kadi 49B350/40K — 58 Watt 6ea|$

Type G LED 8026-DL.PT120/277 — 100 Watt 6 ea

Type F LED 8024-DL PT120/277 — 45 Watt 78 ea

Total 90 ea

Install partial or full shield, complete 6ea|$

Semi-annual inspections of all street lights to be 2ea|$

conducted during evening hours

Replace complete concrete light pole, including, 2ea|$

footings, anchor bolts, pole, mast arm and

luminaire (complete in place).
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STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: City Manager
SUBJECT: Consideration of Adoption of Resolution 2021 — 085

Decertifying Solana Energy Alliance

BACKGROUND:

Community Choice Aggregation (CCA), authorized by Assembly Bill 117, is a state law
that allows cities, counties and other authorized entities to aggregate electricity demand
within their jurisdictions in order to purchase and/or generate alternative energy supplies
for residents and businesses within their jurisdiction while maintaining the existing
electricity provider for transmission and distribution services. The goal of a CCA is to
provide a higher percentage of renewable energy electricity at competitive and
potentially cheaper rates than existing Investor Owned Utilities (IOUs), while giving
consumers local choices and promoting the development of renewable power sources
and programs and local job growth.

The City of Solana Beach’s (City) CCA, Solana Energy Alliance (SEA), was established
by the City Council through adoption of Ordinance 483 on December 13, 2017 and
began serving customers in June 2018. SEA was the first CCA to launch in San Diego
Gas & Electric territory.

In October 2019, the City Council adopted Resolution 2019-136 approving the Joint
Powers Agreement that created the Clean Energy Alliance Joint Powers Authority
(CEA), along with the cities of Carlsbad and Del Mar. In December 2019, the City
Council adopted Resolution 2019-156 approving an amendment to the SEA
Implementation Plan, which reflected Solana Beach’s intention to join CEA and
transition its customers during CEA’s enroliment in May 2021. As of May 31, all SEA
customers are now taking service from CEA.

This item is before Council to consider adoption of Resolution 2021 — 085 decertifying
SEA as a community choice aggregator.

CITY COUNCIL ACTION:

AGENDA ITEM # A.10.
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DISCUSSION:

The filing of SEA’s Amended Implementation Plan with the California Public Utilities
Commission (CPUC) notified the CPUC of Solana Beach’s intent to transition its
customers from SEA to CEA. Now that all customers have successfully been
transferred, it is appropriate to officially decertify SEA as a community choice
aggregator. Once approved, the resolution and request to be decertified will be
submitted to the CPUC.

This is the final official action for the City Council to take related to the transition from
SEA to CEA, and relieves SEA of certain compliance requirements, including release of
the $147,000 financial security requirement.

CEQA COMPLIANCE STATEMENT:

The action being considered by the City Council is exempt from the California
Environmental Quality Act (CEQA) because it is not a “project” under Section
15378(b)(5) of CEQA Guidelines.

FISCAL IMPACT:

The decertification will result in SEA no longer being subject to the financial security
requirement and provide the ability for Solana Beach to seek release of the $147,000
letter of credit.

WORK PLAN:

Environmental Sustainability — Policy Development — Implement Solana Energy
Alliance.

OPTIONS:

= Approve Staff recommendation
= Do not approve Staff recommendation
= Provide alternative direction to Staff

DEPARTMENT RECOMMENDATION:

Staff recommends the City Council adopt Resolution 2021-085 decertifying Solana
Energy Alliance as a community choice aggregator.



CITY MANAGER RECOMMENDATION:

Approve Department Recommendation.
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Gfegory Wade, City Manager

Attachments:

1. Resolution 2021 — 085
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RESOLUTION 2021 —- 085

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF SOLANA BEACH,
CALIFORNIA, DECERTIFYING SOLANA
ENERGY ALLIANCE AS A COMMUNITY
CHOICE AGGREGATOR

WHEREAS, at its regular meeting on December 13, 2017, the City Council
adopted Ordinance 483 establishing the Solana Energy Alliance; and

WHEREAS, at its regular meeting on October 9, 2019, the City Council adopted
Resolution 2019-136 approving the Joint Powers Agreement establishing the Clean
Energy Alliance; and

WHEREAS, at the December 11, 2019, the City Council adopted Resolution 2019-
156 approving the Solana Energy Alliance Amended Implementation Plan reflecting its
intent to transition customers from Solana Energy Alliance to Clean Energy Alliance in
May 2021; and

WHEREAS, effective May 31, 2021, all Solana Energy Alliance customers have
transitioned to Clean Energy Alliance, and Solana Energy Alliance is no longer serving
customers; and

WHEREAS, Solana Beach now desires to decertify Solana Energy Alliance as a
community choice aggregator.

NOW, THEREFORE, the City Council of the City of Solana Beach, California, does
resolve as follows:

1. That the above recitations are true and correct.

2. That Solana Energy Alliance is to be decertified as a community
choice aggregator.

3. Decertification is to become effective immediately.

PASSED AND ADOPTED this 9th day of June 2021, at a regular meeting of the
City Council of the City of Solana Beach, California, by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk

ATTACHMENT 1
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STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 6, 2021
ORIGINATING DEPT: Community Development Department
SUBJECT: Consideration of Resolution 2021-78 to Enter Into

Professional Service Agreements with Data Ticket,
Summit Environmental, Telecomm Law Firm, and
Warwick Group Consultants for various Professional
Services

BACKGROUND:

The Community Development Department has contracted with various professional
consultants to perform specialized services that include, but are not limited to, shoreline
monitoring services, beach renourishment, local coastal program implementation,
professional telecommunication consulting services, lobbying for sand replenishment
and beach renourishment projects, and citation processing services. The City has
contracted with Summit Environmental, Telecom Law, Warwick Group and Data Ticket
for the past several years to assist with these specialized services. Each of these
contracts are due to expire with no additional extensions on June 30, 2021.

This item is before Council to consider authorizing the City Manager to enter into
agreements with Summit Environmental, Warwick Group Consultants, Telecom Law
Firm and Data Ticket for professional services as outlined in the attached contracts.

DISCUSSION:

To assist the City with the “Community Character Priorities” identified in the Work Plan
(Items A.2, Local Coastal Program and A.3, Beach Sand Replenishment and Monitoring
Program), the City has entered into a Professional Services Agreements (PSAs) with
Summit Environmental and Warwick Group Consultants to assist with sand
replenishment, beach renourishment and local coastal program implementation.
Summit Environmental has provided professional planning and project management for

COUNCIL ACTION:

AGENDA ITEM # A.11.
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the City’s Local Coastal Plan (LCP) and as-needed Sand Replenishment/Shoreline
program/protection projects. Continuity and historical knowledge to move these
programs and projects forward make Summit Environmental’s experience and ability to
perform these services highly desirable and unique. The contract rates are outlined in
the Scope of Services in Attachment 2.

The City has contracted with Warwick Group Cosultants to provide federal public affairs
consulting to seek federal appropriation for various City projects including, but not
limited to, the City’s Beach Sand Replenishment and Monitoring Program, Shoreline
Restoration Project, Recycled Water System Expansion, and Marine Safety Center
Replacement. The contract rates are outlined in the Scope of Services in Attachment 3.

The City has contracted with Telecom Law Firm to review wireless telecommunication
projects and distributed antenna system projects tendered to the City for lease or for
zoning purposes for the past several years. Services include, but are not limited to,
determining and reporting on an applicant’s project need, project design, alternative site
analysis, project aesthetics, radio frequency emissions safety, collocation
considerations and other matters within the consultant’s expertise. Costs for services
are paid for by the applicants and therefore services are typically only needed as
applications are submitted. Contract rates are the same as in previous years and are
reflected in the Scope of Services in Attachment 4.

Data Ticket, Inc. has provided parking citation services for the City of Solana Beach for
many years. These services include, but are not limited to, manual and electronic
parking citation processing, collections, Franchise Tax Board processing, and
adjudication. The contract rates are outlined in the Scope of Services in Attachment 5.

The aforementioned professional services are highly specialized with very few
consultants that are available to provide such services and none with the history and
knowledge of the City of Solana Beach and our specific needs. Pursuant to Solana
Beach Municipal Code (SBMC) section 3.08.140, because of their unique nature, it is in
the best interest of the public, as allowed by state law, that contracts for professional
services such as attorneys, planning consultants, public relations consultants, and other
professional or consultant services of a similar nature, be selected on the basis of
demonstrated competence and on the professional qualifications necessary for the
satisfactory performance of the services required, negotiated between parties rather
than on the basis of cost alone. Summit Environmental, Warwick Group Consultants,
Telecom Law Firm and Data Ticket have demonstrated the competence and
qualifications to satisfactorily perform the services at a fair and reasonable price.
Furthermore, because of their past experience with the City, these consultants are
uniquely qualified to provide the services to the City. Pursuant to SBMC section
3.08.130(D), it would not be in the public’s interest to engage alternative consultants.

Staff has prepared a resolution requesting City Council to consider authorizing the City
Manager to enter into professional service agreements with Data Ticket, Summit
Environmental, Telecom Law Firm and Warwick Consulting Group.
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CEQA COMPLIANCE STATEMENT:

This is not a project under the California Environmental Quality Act (CEQA).

FISCAL IMPACT:

The costs for services by these consultants are outlined in detail in the attached scope
of services and fees by each professional service provider. The cost for parking citation
services by Data Ticket is based and covered by the revenue generated by each
parking citation. The services provided by Telecom Law Firm are primarily paid for by
applicants processing wireless communication facility applications. As FCC and other
wireless communication facility regulations emerge the City does periodically utilize
Telecom Law Firm to provide expert advice and drafting ordinance, policy and
agreement language related to wireless communication facilities. The cost for those
services are provided on an hourly basis and shall not exceed $10,000 per year.
Warwick Group Consultants proposes to continue the aforementioned professional
services for an amount not-to-exceed $59,340 per year. Summit Environmental Group
proposes to provide services for an amount not-to-exceed $132,480 per year.

WORK PLAN:

These efforts will further the implementation of Community Character and
Environmental Sustainability Priorities listed in the City’s 2019-2020 Work Plan. Those
priorities include the ongoing protection of beach sand replenishment projects identified
in the Community Character Priority Items A.2, Local Coastal Program; A.3, Beach
Sand Replenishment and Retention Program.

OPTIONS:

Authorize Staff recommendation.
Do not authorize Staff recommendation.
Provide alternative direction to Staff.

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council consider adoption of Resolution No. 2021-078
(Attachment 1) authorizing the City Manager to execute Professional Services
Agreements with Data Ticket, Summit Environmental, Telecom Law Firm and Warwick
Consulting Group.
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CITY MANAGER’S RECOMMENDATION:

Approve Department Recommegndation.

Gfegory Wade, City Manager

Attachments:
1. Resolution No. 2021-078
2. Professional Services Agreement — Summit Environmental
3. Professional Services Agreement — Warwick Consulting Group
4. Professional Services Agreement — Telecom Law Firm
5. Professional Services Agreement — Data Ticket



RESOLUTION 2021-078

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, APPROVING
PROFESSIONAL SERVICES AGREEMENTS WITH DATA
TICKET, INC., SUMMIT ENVIRONMENTAL, TELECOM
LAW FIRM AND WARWICK GROUP CONSULTING

WHEREAS, the Community Development Department is in need of various
specialized professional services for City projects and for 3 party review of new
wireless facility development projects; and

WHEREAS, the current contracts with the specialized firms currently providing
such services, Data Ticket, Summit Environmental, Telecom Law Firm and Warwick
Consulting Group, are due to expire June 30, 2021; and

WHEREAS, the City has found that these professional service providers have
provided excellent services for many years; and

WHEREAS, pursuant to Solana Beach Municipal Code (SBMC) section 3.08.140,
because of their unique nature, it is in the best interest of the public, as allowed by state
law, that contracts for professional services such as attorneys, planning consultants,
public relations consultants, and other professional or consultant services of a similar
nature, be selected on the basis of demonstrated competence and on the professional
qualifications necessary for the satisfactory performance of the services required,
negotiated between parties rather than on the basis of cost alone; and

WHEREAS, Summit Environmental, Warwick Group Consultants, Telecom Law
Firm and Data Ticket have demonstrated the competence and qualifications to
satisfactorily perform the services at a fair and reasonable price. Furthermore, because
of their past experience with the City, these consultants are uniquely qualified to provide
the services to the City and no other firms possess the necessary history and
knowledge of the City’s need, and

WHEREAS, pursuant to SBMC section 3.08.130(D), it would not be in the public’s
interest to engage alternative consultants; and

WHEREAS, the City wishes to enter new contracts with these highly qualified
firms.

NOW, THEREFORE, the City Council of the City of Solana Beach does resolve as
follows:

1. That the foregoing recitations are true and correct.

ATTACHMENT 1
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Resolution 2021-078
Planning Contracts
Page 2 of 2

2. That the City Council authorizes the City Manager to execute professional
service agreements with Data Ticket, Inc., Summit Environmental, Telecom Law
Firm and Warwick Group Consultants to provide various professional services as
outlined in the respective Scopes of Work and Fee Schedules.

3. That the City Council authorizes the City Manager, in his discretion, to extend all
the agreements for four additional one-year terms, at the City’s sole option.

PASSED AND ADOPTED this 9™ day of June, 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



City of Solana Beach

PROFESSIONAL SERVICES AGREEMENT

FOR CITATION PROCESSING SERVICES

THIS Professional Services Agreement (“AGREEMENT”) is made and entered into this 1st day of
July, 2021 by and between the CITY OF SOLANA BEACH, a municipal corporation (“CITY”), and, DATA
TICKET, INC., a California Corporation, (“CONSULTANT”) (collectively “PARTIES”).

WHEREAS, the CITY desires to employ a CONSULTANT to furnish citation processing services
(“PROFESSIONAL SERVICES”) for parking enforcement (“PROJECT”); and

WHEREAS, the CITY has determined that CONSULTANT is qualified by experience and ability
to perform the services desired by CITY, and CONSULTANT is willing to perform such services; and

WHEREAS, CONSULTANT will conduct all the work as described and detailed in this
AGREEMENT to be provided to the CITY.

NOW, THEREFORE, the PARTIES hereto mutually covenant and agree with each other as
follows:

1. PROFESSIONAL SERVICES.

1.1. Scope of Services. The CONSULTANT shall perform the PROFESSIONAL SERVICES as set
forth in the written Scope of Services, attached as Exhibit “A” Scope of Services and Fee, at the
direction of the CITY. CITY shall provide CONSULTANT access to appropriate staff and
resources for the coordination and completion of the projects under this AGREEMENT.

1.2.  Project Coordinator. The Community Development Director is hereby designated as the
Project Coordinator for CITY and will monitor the progress and execution of this AGREEMENT.
CONSULTANT shall assign a single Project Director to provide supervision and have overall
responsibility for the progress and execution of this AGREEMENT for CONSULTANT. Marjorie
A. Fleming is hereby designated as the Project Director for CONSULTANT.

1.3.  City Modification of Scope of Services. CITY may order changes to the Scope of Services
within the general scope of this AGREEMENT consisting of additions, deletions, or other
revisions. If such changes cause a change in the CONSULTANT’s cost of, or time required for,
completion of the Scope of Services, an equitable adjustment to CONSULTANT’s compensation
and/or contract time shall be made, subject to the CITY’S approval. All such changes to the
scope, schedule, or compensation shall be authorized in writing, executed by CONSULTANT
and CITY.

2. DURATION OF AGREEMENT.

21. Term. The term of this AGREEMENT shall be for a period of one (1) year beginning from the
date of execution of the AGREEMENT. Time is of the essence in the performance of work under
this AGREEMENT, unless otherwise specified.

2.2, Extensions. [X If marked, the CITY shall have the option to extend the AGREEMENT for four
(4) additional one (1) year periods or parts thereof for an open-ended amount, funded by pass-
through fees collected from property owners at the time of project application submittal per
AGREEMENT year. Extensions shall be in the sole discretion of the City Manager and shall be
based upon CONSULTANT'’s satisfactory past performance, CITY needs, and appropriation of
funds by the City Council. The CITY shall give written notice to CONSULTANT prior to exercising
the option.

Agreement modified 6/1/2021 Page 1 of 12 City Attorney approved template Sept. 2018

ATTACHMENT 2



mbavin
Text Box
ATTACHMENT 2


2.3.

2.4.

2.5.

2.6.

Delay. Any delay occasioned by causes beyond the control of CONSULTANT may merit an
extension of time for the completion of the Scope of Services. When such delay occurs,
CONSULTANT shall immediately notify the Project Coordinator in writing of the cause and the
extent of the delay, whereupon the Project Coordinator shall ascertain the facts and the extent
of the delay and grant an extension of time for the completion of the PROFESSIONAL
SERVICES when justified by the circumstances.

City’s Right to Terminate for Default. Should CONSULTANT be in material default of any
covenant or condition hereof, CITY may immediately terminate this AGREEMENT for cause if
CONSULTANT fails to cure the default within ten (10) calendar days of receiving written notice
of the default.

City’s Right to Terminate without Cause. Without limiting its rights in the event of
CONSULTANT’s default, CITY may terminate this AGREEMENT, without cause, by giving
written notice to CONSULTANT. Such termination shall be effective upon receipt of the written
notice. CONSULTANT shall be compensated for all effort and material expended on behalf of
CITY under the terms of this AGREEMENT, up to and including the effective date of termination.
All personal property remaining in CITY facilities or on CITY property thirty (30) days after the
expiration or termination of this AGREEMENT shall be, at CITY’s election, considered the
property of CITY.

Consultant may terminate this AGREEMENT, without cause by giving thirty (30) days’ notice to
CITY. Consultant may, at its election, terminate or suspend performance under this
AGREEMENT should CITY be in default of any covenant or condition hereof if CITY fails to cure
the default within ten (10) calendar days of receiving written notice of default. The time to perform
services under this AGREEMENT shall be extended for any period of suspension.

3. COMPENSATION.

3.1.

3.2.

3.3.

Total Amount. The total cost for all work described in the Scope of Services and Fee (Exhibit
“A”) shall be for an open-ended amount, funded by pass-through fees collected from the property
owners at the time of application submittal. CONSULTANT shall bill the CITY for work provided
and shall present a written request for such payment monthly.

Additional Services. CITY may, as the need arises or in the event of an emergency, request
additional services of CONSULTANT. Should such additional services be required, CITY and
CONSULTANT shall agree to the cost prior to commencement of these services in writing,
executed by CONSULTANT and CITY.

Costs. Any costs billed to the CITY shall be in accordance with any terms negotiated and
incorporated herein as part of Exhibit “A” Scope of Services and Fee.

4. INDEPENDENT CONTRACTOR.

41.

4.2

CONSULTANT is, for all purposes arising out of this AGREEMENT, an independent contractor.
The CONSULTANT has and shall retain the right to exercise full control and supervision of all
persons assisting the CONSULTANT in the performance of said services hereunder, the CITY
only being concerned with the finished results of the work being performed. Neither
CONSULTANT nor CONSULTANT’s employees shall in any event be entitled to any benefits to
which CITY employees are entitled, including, but not limited to, overtime, retirement benefits,
workers’ compensation benefits, injury leave or other leave benefits. CONSULTANT is solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

PERS Eligibility Indemnification. In the event that CONSULTANT’s employee providing services
under this Agreement claims or is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS of the CITY,
Contractor shall indemnify, defend, and hold harmless CITY for the payment of any employer
and employee contributions for PERS benefits on behalf of the employee as well as for payment

Agreement modified 6/1/2021 Page 2 of 12 City Attorney approved template Sept. 2018



of any penalties and interest on such contributions which would otherwise be the responsibility
of the CITY. Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONSULTANT’s employees providing service under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any claims to, any
compensation and benefit including but not limited to eligibility to enroll in PERS as an employee
of CITY and entitlement to any contributions to be paid by CITY for employer contributions and/or
employee contributions for PERS benefits. This is a continuing obligation that survives the
termination of this contract.

5. STANDARD OF PERFORMANCE.

While performing the PROFESSIONAL SERVICES, CONSULTANT shall exercise the reasonable
professional care and skill customarily exercised by reputable members of CONSULTANT’s profession
practicing in the metropolitan Southern California Area, and will use reasonable diligence and best judgment
while exercising its professional skill and expertise.

6. WARRANTY OF CONSULTANT’S LICENSE.

CONSULTANT warrants that CONSULTANT is properly licensed with the applicable government
agency(ies) for any PROFESSIONAL SERVICES that require a license. If the CONSULTANT lacks such
license, this AGREEMENT is void and of no effect.

7. AUDIT OF RECORDS.

71.

7.2.

At any time during normal business hours and as often as may be deemed reasonably necessary
the CONSULTANT shall make available to a representative of CITY for examination all of its
records with respect to all matters covered by this AGREEMENT and shall permit CITY to audit,
examine and/or reproduce such records. CONSULTANT shall retain such financial and program
service records for at least four (4) years after termination or final payment under this
AGREEMENT.

The CONSULTANT shall include the CITY's right under this section in any and all of their
subcontracts, and shall ensure that these sections are binding upon all subcontractors.

8. CONFIDENTIALITY AND SECURITY.

8.1.

8.2.

Confidential Work Product. All professional services performed by CONSULTANT, including
but not limited to all drafts, data, correspondence, proposals, reports, research and estimates
compiled or composed by CONSULTANT, pursuant to this AGREEMENT, are for the sole use
of the CITY, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the CITY. This provision does not
apply to information that (a) was publicly known, or otherwise known to CONSULTANT, at the
time that it was disclosed to CONSULTANT by the CITY, (b) subsequently becomes publicly
known through no act or omission of CONSULTANT, (c) otherwise becomes known to
CONSULTANT other than through disclosure by the CITY, or (d) is required to be disclosed by
court order or other legal demand requiring disclosure, in which case, CONSULTANT shall notify
CITY in writing as soon as possible and before responding to such court order or legal demand.
Except for any subcontractors that may be allowed upon prior agreement, neither the documents
nor their contents shall be released to any third party without the prior written consent of the
CITY. The sole purpose of this section is to prevent disclosure of CITY’s confidential and
proprietary information by CONSULTANT or subcontractors.

Confidentiality. Both parties recognize that their respective employees and agents, in the
course of performance of this AGREEMENT, may be exposed to confidential information and
that disclosure of such information could violate the rights of private individuals and entities,
including the parties and third parties. Confidential information is nonpublic information that a
reasonable person would believe to be confidential and includes, without limitation, personal
identifying information (e.g., social security numbers) and trade secrets, each as defined by
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8.3.

applicable state law, and all other information protected by applicable law (“Confidential
Information”). The party receiving Confidential Information (“Receiving Party”) of the other
(“Disclosing Party”) shall not, and shall cause its employees and agents who are authorized to
receive Confidential Information, not to, use Confidential Information for any purpose except as
necessary to implement, perform or enforce this AGREEMENT or comply with its legal
obligations. Receiving Party will use the same reasonable efforts to protect the Confidential
Information of Disclosing Party as it uses to protect its own proprietary information and data. The
Receiving Party will not disclose or release Confidential Information to any third person without
the prior written consent of the Disclosing Party, except for where required by law or for
authorized employees or agents of the Receiving Party. Prior to disclosing the Confidential
Information to its authorized employees or agents, Receiving Party shall inform them of the
confidential nature of the Confidential Information and require them to abide by the terms of this
AGREEMENT. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers
any improper use or disclosure of Confidential Information and will promptly commence all
reasonable efforts to investigate and correct the causes of such improper use or disclosure. If
Receiving Party believes the Confidential Information must be disclosed under applicable law,
Receiving Party may do so provided that, to the extent permitted by law, the other party is given
a reasonable notice and opportunity to contest such disclosure or obtain a protective order.
Confidential Information does not include information that: (i) is or becomes known to the public
without fault or breach of the Receiving Party; (ii) the Disclosing Party regularly discloses to third
parties without restriction on disclosure; or (iii) the Receiving Party obtains from a third party
without restriction on disclosure and without breach of a non-disclosure obligation. Confidential
Information does not include any information that is required to be provided to the public pursuant
to the laws of the United States and/or California such as the California Public Records Act, due
to the nature of CITY being a local governmental agency. The non-disclosure and non-use
obligations of this AGREEMENT will remain in full force with respect to each item of Confidential
Information for a period of ten (10) years after the Receiving Party’s receipt of that item.

Security.

8.3.1. Implementation. CONSULTANT shall implement commercially reasonable
administrative, technical and physical safeguards designed to: (i) ensure the security
and confidentiality of data and information provided by the CITY or used in
connection with providing services under this AGREEMENT, including data or
information about third parties (“CITY’S Data”); (ii) protect against any anticipated
threats or hazards to the security or integrity of CITY’S Data; and (iii) protect against
unauthorized access to or use of CITY’S Data. CONSULTANT shall review and test
such safeguards on no less than an annual basis.

8.3.2. Network. If CONSULTANT makes CITY’S Data accessible through the Internet or
other networked environment, CONSULTANT shall be solely responsible for all
aspects of Internet use, and shall maintain, in connection with the operation or use
of CITY’'S Data, adequate technical and procedural access controls and system
security requirements and devices, necessary for data privacy, confidentiality,
integrity, authorization, authentication and non-repudiation and virus detection and
eradication.

8.3.3. Personal Data. If CONSULTANT processes or otherwise has access to any
personal data or personal information on CITY’s behalf when performing
CONSULTANT’s services and obligations under this AGREEMENT, then: (i) CITY
shall be the data controller (where “data controller” means an entity which alone or
jointly with others determines purposes for which and the manner in which any
personal data are, or are to be, processed) and CONSULTANT shall be a data
processor (where “data processor’” means an entity which processes the data only
on behalf of the data controller and not for any purposes of its own); (ii) CITY shall
ensure that it has obtained all necessary consents and it is entitled to transfer the
relevant personal data or personal information to CONSULTANT so that
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CONSULTANT may lawfully use, process and transfer the personal data and
personal information in accordance with this AGREEMENT on CITY’s behalf in order
for CONSULTANT to provide the services and perform its other obligations under
this AGREEMENT; (iii) CONSULTANT shall process the personal data and personal
information only in accordance with any lawful and reasonable instructions given by
CITY from time to time and in accordance with the terms of this AGREEMENT; and
(iv) each party shall take appropriate technical and organizational measures against
unauthorized or unlawful processing of the personal data and personal information
or its accidental loss, destruction or damage so that, having regard to the state of
technological development and the cost of implementing any measures, the
measures taken ensure a level of security appropriate to the harm that might result
from such unauthorized or unlawful processing or accidental loss, destruction or
damage in relation to the personal data and personal information and the nature of
the personal data and personal information being protected. If necessary, the parties
will cooperate to document these measures taken.

8.3.4. Information Security. CONSULTANT represents and warrants that its collection,
access, use, storage, disposal and disclosure of Confidential Information accessed
and/or collected from CITY does and will comply with all applicable federal and state
privacy and data protection laws. In the event of any security breach, CONSULTANT
shall: (a) Provide CITY with the name and contact information for an employee who
shall serve as CITY’s primary security contact and shall be available to assist CITY
twenty-four (24) hours per day, seven (7) days per week as a contact in resolving
obligations associated with a security breach; and (b) Notify CITY of a security breach
as soon as practicable, but no later than twenty-four (24) hours after CONSULTANT
becomes aware of it. Immediately following CONSULTANT’s notification to CITY of
a security breach, the parties shall coordinate with each other to investigate the
security breach. CONSULTANT agrees to fully cooperate with CITY in CITY’s
handling of the matter. CONSULTANT shall use best efforts to immediately remedy
any security breach and prevent any further security breach at CONSULTANT’s own
expense in accordance with applicable privacy rights, laws, regulations and
standards. CONSULTANT agrees to provide, at its expense, up to one year of credit
monitoring services to third parties impacted by any data breach involving the loss of
personally identifiable information.

8.4. Indemnity. CONSULTANT shall defend (with counsel acceptable to CITY), indemnify and hold
CITY harmless from and against all claims, actions, proceedings, losses, costs (including
attorney fees and other charges), liabilities, damages, judgments, settlements, and court
awarded attorney’s fees resulting from, arising out of or related to a security or data breach
unless the breach is proven to be caused solely by CITY. The terms of this section shall survive
termination of this AGREEMENT. For purposes of this provision, “security breach” means any
act or omission that compromises either the security, confidentiality, or integrity of Confidential
Information or the physical, technical, administrative or organizational safeguards put in place by
CONSULTANT or any authorized persons that relate to the protection of the security,
confidentiality or integrity of Confidential Information or a breach or alleged breach of this
AGREEMENT relating to such privacy practices or privacy obligations imposed by any applicable
law.

8.5. Notice and Remedy of Breaches. Each party shall promptly give notice to the other of any
actual or suspected breach by it of any of the provisions of Section 8 of this AGREEMENT,
whether or not intentional, and the breaching party shall, at its expense, take all steps reasonably
requested by the other party to prevent or remedy the breach.

8.6. Enforcement. Each party acknowledges that any breach of any of the provisions of Section 8
of this AGREEMENT may resultin irreparable injury to the other for which money damages would
not adequately compensate. If there is a breach, then the injured party shall be entitled, in
addition to all other rights and remedies which it may have, to have a decree of specific
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performance or an injunction issued by any competent court, requiring the breach to be cured or
enjoining all persons involved from continuing the breach.

9. CONFLICTS OF INTEREST.

10.

9.1.

9.2,

9.3.

9.4.

CONSULTANT shall at all times comply with all federal, state and local conflict of interest laws,
regulations, and policies applicable to public contracts and procurement practices, including but
not limited to California Government Code Section 81000 et seq. (Political Reform Act) and
Section 1090 et seq. CONSULTANT shall immediately disqualify itself and shall not use its official
position to influence in any way any matter coming before the CITY in which the CONSULTANT
has a financial interest as defined in Government Code Section 87103. CONSULTANT
represents that it has no knowledge of any financial interests which would require it to disqualify
itself from any matter on which it might perform services for the CITY.

If, in performing the PROFESSIONAL SERVICES set forth in this AGREEMENT, the
CONSULTANT makes, or participates in, a “governmental decision” as described in Title 2,
Section 18700.3(a) of the California Code of Regulations, or performs the same or substantially
all the same duties for the CITY that would otherwise be performed by a CITY employee holding
a position specified in the department's conflict of interest code, the CONSULTANT shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the CONSULTANT's relevant financial interests.

X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act. Specifically, the CONSULTANT shall file a Fair Political Practices
Commission Form 700 (Assuming Office Statement) within thirty (30) calendar days of the CITY’s
determination that the CONSULTANT is subject to a conflict of interest code. The CONSULTANT
shall also file a Form 700 (Annual Statement) on or before April 1 of each year of the
AGREEMENT, disclosing any financial interests held during the previous calendar year for which
the CONSULTANT was subject to a conflict of interest code.

CITY represents that pursuant to California Government Code Section 1090 et seq., none of its
elected officials, officers, or employees has an interest in this AGREEMENT.

DISPOSITION AND OWNERSHIP OF DOCUMENTS.

10.1.

10.2.

10.3.

All documents, data, studies, drawings, maps, models, photographs and reports prepared by
CONSULTANT under this AGREEMENT, whether paper or electronic, shall become the property
of CITY for use with respect to this PROJECT, and shall be turned over to the CITY upon
completion of the PROJECT or any phase thereof, as contemplated by this AGREEMENT.

Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the right
to reproduce, all written material, drawings, plans, specifications or other work prepared under
this AGREEMENT, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

Other than as stated in sections 10.1 and 10.2 above, each party acknowledges and agrees that
each party is the sole and exclusive owner of all right, title and interest in and to its other services,
products, software, source and object code, specifications, designs, techniques, concepts,
improvements, discoveries, and inventions, including all intellectual property rights thereto,
including without limitation and modifications, improvements or derivative works thereof, created
prior to, or independently, during the term of this Agreement. This Agreement does not affect
the ownership of each party’s pre-existing, intellectual property. Each party further
acknowledges that it acquires no rights under this Agreement to the other party’s pre-existing
intellectual property, other than any limited right explicitly ranted in this Agreement under section
10.1 and 10.2.
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11. INSURANCE

11.1.

11.2.

11.3.

CONSULTANT shall procure and maintain for the duration of the AGREEMENT insurance
against claims for injuries to persons or damages to property which may arise from or in
connection with the performance of the work hereunder and the results of that work by the
CONSULTANT, their agents, representatives, employees or subcontractors. Insurance shall be
placed with insurers with a current A.M. Best’'s rating of no less than “A” and “VII” unless
otherwise approved in writing by the CITY’s Risk Manager.

CONSULTANT’s liabilities, including but not limited to CONSULTANT’s indemnity obligations,
under this AGREEMENT, shall not be deemed limited in any way to the insurance coverage
required herein. All policies of insurance required hereunder must provide that the CITY is
entitled to thirty (30) days prior written notice of cancellation or non-renewal of the policy or
policies, or ten (10) days prior written notice for cancellation due to non-payment of premium.
Maintenance of specified insurance coverage is a material element of this AGREEMENT.

Types and Amounts Required. CONSULTANT shall maintain, at minimum, the following
insurance coverage for the duration of this AGREEMENT:

11.3.1. XICommercial General Liability (CGL). If checked the CONSULTANT shall
maintain CGL Insurance written on an ISO Occurrence form or equivalent providing
coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1,000,000.00 per occurrence and subject
to an annual aggregate of $2,000,000.00. There shall be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs. insured
claims or contractual liability. All defense costs shall be outside the limits of the policy.

11.3.2. XICommercial Automobile Liability. If checked the CONSULTANT shall maintain
Commercial Automobile Liability Insurance for all of the CONSULTANT's
automobiles including owned, hired and non-owned automobiles, automobile
insurance written on an ISO form CA 00 01 12 90 or a later version of this form or an
equivalent form providing coverage at least as broad for bodily injury and property
damage for a combined single limit of $1,000,000.00 per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

11.3.3. XWorkers' Compensation. If checked the CONSULTANT shall maintain Worker’s
Compensation insurance for all of the CONSULTANT's employees who are subject
to this AGREEMENT and to the extent required by applicable state or federal law, a
Workers' Compensation policy providing at minimum $1,000,000.00 employers'
liability coverage. The CONSULTANT shall provide an endorsement that the insurer
waives the right of subrogation against the CITY and its respective elected officials,
officers, employees, agents and representatives.

11.3.4. XIProfessional Liability. If checked the CONSULTANT shall also maintain
Professional Liability (errors and omissions) coverage with a limit of $1,000,000 per
claim and $2,000,000 annual aggregate. The CONSULTANT shall ensure both that
(1) the policy retroactive date is on or before the date of commencement of the Scope
of Services; and (2) the policy will be maintained in force for a period of three years
after substantial completion of the Scope of Services or termination of this
AGREEMENT whichever occurs last. The CONSULTANT agrees that for the time
period defined above, there will be no changes or endorsements to the policy that
increase the CITY's exposure to loss. All defense costs shall be outside the limits of
the policy.

11.3.5. [ICyber Liability. If checked the CONSULTANT shall also maintain Cyber Liability
coverage on an occurrence basis with a limit of $2,000,000 per occurrence or claim
and $2,000,000 annual aggregate. Coverage shall be sufficiently broad to respond
to the duties and obligations as are undertaken by CONSULTANT in this
AGREEMENT and shall include claims involving infringement of intellectual property,
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infringement of copyright, trademark, trade dress, invasion of privacy violations,
information theft, damage to or destruction of electronic information, release of
private information, alteration of electronic information, extortion and network
security. The policy shall provide coverage for breach response costs as well as
regulatory fines and penalties as well as credit monitoring expenses with limits
sufficient to respond to such obligations. All defense costs shall be outside the limits
of the policy.

11.4. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions are the
responsibility of the CONSULTANT and must be declared to and approved by the CITY. At the
option of the CITY, either (1) the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects the CITY, its officers, officials, employees and volunteers, or (2) the
CONSULTANT shall provide a financial guarantee satisfactory to the CITY guaranteeing
payment of losses and related investigations, claim administration, and defense expenses.

11.5. Additional Required Provisions. The commercial general liability and automobile liability
policies shall contain, or be endorsed to contain, the following provisions:

11.5.1. The CITY, its officers, officials, employees, and representatives shall be named as
additional insureds. The CITY's additional insured status must be reflected on
additional insured endorsement form (20 10 1185 or 20 10 1001 and 20 37 1001)
which shall be submitted to the CITY.

11.5.2. The policies are primary and non-contributory to any insurance that may be carried
by the CITY, as reflected in an endorsement which shall be submitted to the CITY.

11.6. Verification of Coverage. CONSULTANT shall furnish the CITY with original certificates and
amendatory endorsements effecting coverage required by this Section 11. The endorsement
should be on forms provided by the CITY or on other than the CITY’s forms provided those
endorsements conform to CITY requirements. All certificates and endorsements are to be
received and approved by the CITY before work commences. The CITY reserves the right to
require complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications at any time.

12. INDEMNIFICATION.

CONSULTANT agrees to indemnify, defend (with counsel acceptable to CITY), and hold harmless the CITY,
and its officers, officials, agents and employees from any and all claims, demands, costs or liabilities that
arise out of, or pertain to, or relate to the negligence, recklessness, or willful misconduct of CONSULTANT,
its employees, agents, and subcontractors in the performance of or failure to perform services or obligations
under this AGREEMENT. CONSULTANT’s duty to indemnify under this section shall not include liability for
damages for death or bodily injury to persons, injury to property, or other loss, damage or expense arising
from the sole negligence or willful misconduct by the CITY or its elected officials, officers, agents, and
employees. CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this AGREEMENT. The PARTIES expressly agree that any payment, attorney's fees, costs or expense CITY
incurs or makes to or on behalf of an injured employee under the CITY's self-administered workers'
compensation is included as a loss, expense, or cost for the purposes of this section, and that this section
will survive the expiration or early termination of this AGREEMENT.

13. SUBCONTRACTORS.

13.1. The CONSULTANT’s hiring or retaining of third parties (i.e. subcontractors) to perform services
related to the PROJECT is subject to prior approval by the CITY.

13.2. All contracts entered into between the CONSULTANT and its subcontractor shall also provide
that each subcontractor shall obtain insurance policies which shall be kept in full force and effect
during any and all work on this PROJECT and for the duration of this AGREEMENT. The
CONSULTANT shall require the subcontractor to obtain, all policies described in Section 11 in
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the amounts required by the CITY, which shall not be greater than the amounts required of the
CONSULTANT.

13.3. In any dispute between the CONSULTANT and its subcontractor, the CITY shall not be made a
party to any judicial or administrative proceeding to resolve the dispute. The CONSULTANT
agrees to defend and indemnify the CITY as described in Section 12 of this AGREEMENT should
the CITY be made a party to any judicial or administrative proceeding to resolve any such
dispute.

14. NON-DISCRIMINATION.

CONSULTANT shall not discriminate against any employee or applicant for employment because of sex,
race, color, age, religion, ancestry, national origin, military or veteran status, disability, medical condition,
genetic information, gender expression, marital status, or sexual orientation. CONSULTANT shall take
affirmative action to insure that applicants are employed and that employees are treated during employment
without regard to their sex, race, color, age, religion, ancestry, national origin, military or veteran status,
disability, medical condition, genetic information, gender expression, marital status, or sexual orientation and
shall make reasonable accommodation to qualified individuals with disabilities or medical conditions. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, transfer,
recruitment, or recruitment advertising, layoff or termination, rates of pay or other forms of compensation,
and selection for training, including apprenticeship. CONSULTANT agrees to post in conspicuous places
available to employees and applicants for employment any notices provided by CITY setting forth the
provisions of this non-discrimination clause.

15. NOTICES.

All communications to either party by the other party shall be delivered to the persons listed below. Any such
written communications by mail shall be conclusively deemed to have been received by the addressee five
(5) calendar days after the deposit thereof in the United States mail, postage prepaid and properly addressed
as noted below.

Joseph Lim, Community Development Director Marjorie A. Fleming, President
City of Solana Beach Data Ticket, Inc.
635 S. Highway 101 4600 Campus Drive, Ste. 200
Solana Beach, CA 92075 Newport Beach, CA 92660

16. ASSIGNABILITY.

This AGREEMENT and any portion thereof shall not be assigned or transferred, nor shall any of the
CONSULTANT’s duties be delegated or sub-contracted, without the express written consent of the CITY.

17. RESPONSIBILITY FOR EQUIPMENT.

CITY shall not be responsible nor held liable for any damage to persons or property consequent upon the
use, misuse, or failure of any equipment used by CONSULTANT or any of CONSULTANT’s employees or
subcontractors, even if such equipment has been furnished, rented, or loaned to CONSULTANT by CITY.
The acceptance or use of any such equipment by CONSULTANT, CONSULTANT’s employees, or
subcontractors shall be construed to mean that CONSULTANT accepts full responsibility for and agrees to
exonerate, indemnify and hold harmless CITY from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipment.

18. CALIFORNIA LAW; VENUE.

This AGREEMENT shall be construed and interpreted according to the laws of the State of California. Any
action brought to enforce or interpret any portion of this AGREEMENT shall be brought in the county of San
Diego, California. CONSULTANT hereby waives any and all rights it might have pursuant to California Code
of Civil Procedure Section 394.
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19. COMPLIANCE WITH LAWS.

The Consultant shall comply with all laws, ordinances, regulations, and policies of the federal, state, and
local governments applicable to this AGREEMENT whether now in force or subsequently enacted. This
includes maintaining a City of Solana Beach Business Certificate.

20. ENTIRE AGREEMENT.

This AGREEMENT sets forth the entire understanding of the PARTIES with respect to the subject matters
herein. There are no other understandings, terms or other agreements expressed or implied, oral or written,
except as set forth herein. No change, alteration, or modification of the terms or conditions of this
AGREEMENT, and no verbal understanding of the PARTIES, their officers, agents, or employees shall be
valid unless agreed to in writing by both PARTIES.

21. NO WAIVER.

No failure of either the City or the Consultant to insist upon the strict performance by the other of any
covenant, term or condition of this AGREEMENT, nor any failure to exercise any right or remedy consequent
upon a breach of any covenant, term, or condition of this AGREEMENT shall constitute a waiver of any such
breach of such covenant, term or condition.

22, SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of this AGREEMENT shall not render any other
provision unenforceable, invalid, or illegal.

23. DRAFTING AMBIGUITIES.

The PARTIES agree that they are aware that they have the right to be advised by counsel with respect to
the negotiations, terms and conditions of this AGREEMENT, and the decision of whether or not to seek
advice of counsel with respect to this AGREEMENT is a decision which is the sole responsibility of each
Party. This AGREEMENT shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the AGREEMENT.

24, CONFLICTS BETWEEN TERMS.

If an apparent conflict or inconsistency exists between the main body of this AGREEMENT and the Exhibits,
the main body of this AGREEMENT shall control. If a conflict exists between an applicable federal, state, or
local law, rule, regulation, order, or code and this AGREEMENT, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this AGREEMENT, the Exhibits, and
laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent requirement shall
control. Each Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this AGREEMENT.

25. EXHIBITS INCORPORATED.
All Exhibits referenced in this AGREEMENT are incorporated into the AGREEMENT by this reference.

26. SIGNING AUTHORITY.

26.1. The representative for each Party signing on behalf of a corporation, partnership, joint venture,
association, or governmental entity hereby declares that authority has been obtained to sign on
behalf of the corporation, partnership, joint venture, association, or entity and agrees to hold the
other Party or PARTIES hereto harmless if it is later determined that such authority does not
exist.

26.2. [ ]If checked, a proper notary acknowledgement of execution by CONSULTANT must be
attached.
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27. WAIVER OF CONSEQUENTIAL DAMAGES.

Neither party shall have any claim or right against the other, whether in contract, warranty, tor (including
negligence), strict liability or otherwise, for any special, indirect, incidental, or consequential damages of any
king or nature, whatsoever, such as but not limited to loss of revenue, loss of profits on revenue, loss of
customers or contracts, loss of use of equipment or loss of data, work interruption, increased cost of work or
cost of any financing, howsoever, caused, even if same were reasonable foreseeable; provide, however, the
forgoing shall not apply to with respect to indemnity obligation under the AGREEMENT.

IN WITNESS WHEREOF, the PARTIES hereto have executed this AGREEMENT the day and year
first hereinabove written.

CITY OF SOLANA BEACH, a municipal CONSULTANT, a California Corporation
corporation
By: By:

City Manager, Gregory Wade Signature

Marjorie A. Fleming
President

ATTEST:

City Clerk. Angela lvey

APPROVED AS TO CONTENT:

Joseph Lim, Community Development Director

APPROVED AS TO FORM:

City Attorney, Johanna N. Canlas
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EXHIBIT “A”
SCOPE OF SERVICES AND FEE
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DA'I‘A . 2603 Main Street, Suite 300
Irvine, CA 92614
‘I‘ICK E‘I‘ inc. 949 428-7241 - Phone
ClientServices@DataTicket.com

EXHIBIT B — SOLANA BEACH PARKING CITATION FEE SCHEDULE

Manual & Electronic Parking Citation Processing: $0.65
Services for the above-mentioned items include:

¢ On-site data entry of manually written citations performed within 48 hours of receipt

¢ On-site quality assurance verification of manually entered citations

e Scanning of all manually written citations onto our network for storage and ease of retrieval

e Bi-monthly shredding of manually written citations

e Automated citation transmission into Data Ticket's Citation Management Solution 24/7

¢ Automated confirmation email detailing successfully transmitted citations

e Automated transmission of photos attached to citations

Courtesy Notice: $0.73 (due to postage increases)

Services for the above-mentioned item include:
e Semi-custom Courtesy Notice that is printed on an 8 2 x 11” piece of paper and provided in a
window envelope sent to the registered owner of a vehicle

¢ All notices are attached to the citation online and are viewable via the web

¢ All notices sent via 1%t Class Mail

¢ All notices include a return envelope in which the responsible party may submit payment

e This cost will increase as the US Postal Service increases the 15t Class postage rate

e This charge is only incurred if the individual does not pay off the windshield and a notice is
sent to the individual.

Fee for Each Payment Entered: $.25 per payment

Out-of-State Collections: 30% of revenue collected

o This fee will cover all expenses associated with obtaining out-of-state registered owner
information and will be due when a citation is paid

o Data Ticket is a recognized Strategic Partner with NLETSs; should the Agency have an
assigned ORI, Data Ticket will request usage of the ORI for reference/audit purposes only.
Data Ticket utilizes its own ORI for transactional purposes

e This fee is not combined with any other contingency fee. For example, if a citation is rolled to
a delinquent status, only 30% of revenue collected will be charged

o If Data Ticket does not collect on a citation that is issued to an out of state plate, the Agency
does not owe this fee.

Delinquent Collections: 30% of revenue collected

e This fee will be assessed when a citation is ninety (90) days past the citation issue date, or
when a second (2"9) notice is sent if sooner than ninety (90) days, assuming a first notice has
been sent to the registered owner and the citation is not on hold for any reason

¢ |n addition to the Courtesy Notice, three Delinquent Notices will be sent to the registered
owner

¢ All notices are sent via First Class mail and all notices are printed on an 8 2 x 11” sheet of
paper and folded into a window envelope; in addition, a window envelope is provided for the
recipient to return payment

o All notices are attached to the citation online and are viewable via the web

¢ If Data Ticket does not collect on a citation that is delinquent, the Agency does not owe this
fee

¢ Notices will be sent via 15t Class Mail, and Data Ticket will be responsible for the cost incurred
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DA'I‘A . 2603 Main Street, Suite 300
Irvine, CA 92614
‘I‘ICK E‘I‘ inc. 949 428-7241 - Phone
ClientServices@DataTicket.com
EXHIBIT B - SOLANA BEACH PARKING CITATION FEE SCHEDULE

Franchise Tax Board Processing:

SSN Look-up $3.00 per SSN

e This fee will be assessed to lookup a social security number associated with a particular
registered owner and address

e This charge is charged per unique SSN, not per citation

FTB Collections: 15% of revenue collected

e This fee is charged if a citation is paid at the Franchise Tax Board

e This charge is not combined with any other charge; for example, if a citation is rolled to
delinquent status and paid at FTB, only the 15% of revenue collected will be charged

o Data Ticket will send an FTB Notice to the Patron as required by the Interagency Intercept
Program; this notice will be sent via 15t Class Mail

o All notices are attached to the citation online and are viewable via the web

o Data Ticket will pay for the Agency’s cost to participate in the FTB program; annually, FTB will
send an invoice to the Agency for the number of debts placed at FTB; the Agency will simply
provide this invoice to Data Ticket and Data Ticket will pay it in full

¢ If Data Ticket does not collect on a citation that is at FTB, the Agency does not owe the
collection fee

o Data Ticket will send an FTB Notice to the Patron as required by the Interagency Intercept
Program; this notice will be sent via 1t Class Mail

Adjudication:

1st Level Review Hold & Scanning of Review Request $0.50 per citation

o Data Ticket will review all documentation received by the Appellant and determine whether the
request received within the required timeframe

o If the request was received within the required timeframe, Data Ticket's Adjudication
Department will place the citation on an Administrative Review Request Hold and scan all
received documentation into the Citation Management Solution so it is displayed on the web
for the Agency’s Staff

¢ If the request is received outside the required timeframe, the Agency will have the option to
proceed as though the request was received within the timeframe or it may elect to have Data
Ticket send a “time expired letter” rejecting the appeal

1st Level Review Disposition Letters $1.11 per letter (due to postage increases)
e Data Ticket will send a custom disposition letter to the Appellant via 15t Class Mail

o All letters are attached to the citation online and are viewable via the web

e Disposition letters will be sent Monday - Friday

2" | evel Hearing Hold, Scanning & Scheduling of Hearing

& 3" Level Hold $0.50 per citation

o Data Ticket will review all documentation received by the Appellant and determine whether the
request received within the required timeframe

o If the request was received within the required timeframe, Data Ticket's Adjudication
Department will place the citation on an Administrative Hearing Request Hold and scan all
received documentation into the Solution so that it is displayed on the web for the Agency’s
Staff and the Hearing Officer
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DA'I‘A . 2603 Main Street, Suite 300
Irvine, CA 92614
‘I‘ICK E‘I‘ inc. 949 428-7241 - Phone
ClientServices@DataTicket.com
EXHIBIT B - SOLANA BEACH PARKING CITATION FEE SCHEDULE

o If the request is received outside the required timeframe, the Agency will have the option to
proceed as though the request was received within the timeframe or it may elect to have Data
Ticket send a “time expired letter” rejecting the appeal

o Data Ticket will work with the designated Hearing Officer to schedule the Hearing based on
either a pre-determined schedule or an ad hoc basis, depending on the Agency’s schedule

2"d Level Hearing Disposition - Optional $70.00 per hour

o Data Ticket's independent, certified, insured hearing officers will be provided to the to perform
in-person, phone and written hearings

e Each hearing request will be reviewed, heard or read, and all required research will be
performed

e The Hearing Officer will enter a judgment into the Citation Processing System for viewing by
the Agency, Appellant and Data Ticket

e Hearings will be scheduled
The Agency will incur costs associated with mileage as defined by Federal guidelines

o Data Ticket will work with the Agency to arrange for the use of a conference room at a Agency
location or the Agency may elect to have citations heard at a centralized location within the
County

o Minimum four hours per visit for in-person hearings. Visits will be scheduled no less than 90
every 90 days

2"d Level Hearing Schedule & Disposition Letters $1.11 per letter (due to postage increases)
e Data Ticket will send a custom disposition letter to the Appellant via 15t Class Mail

o All letters are attached to the citation online and are viewable via the web

o Disposition letters will be sent Monday — Friday

Acceptance and Scanning of Indigent Payment Plan Requests:

(Approval/Denial by Data Ticket) $5.00 per request
OR

Accepting and Scanning of Indigent Payment Plan Requests:

(Approval/Denial by City) - Optional $2.00 per request
AND

Indigent Payment Plan/Denial Letters: $0.85 per letter

Additional Correspondence $1.11 per letter (due to postage increases)

e Printing & Sending daily

e Electronic attachment to the citation

¢ Windowed #10 envelope and return #9 envelope
¢ Inclusive of Overpayment Letter

Joint / Escrow Banking Services - Optional $100.00 per month
Services for the above-mentioned item include:

o Daily deposits of funds to the Agency’s escrow account

¢ Online, real-time reconciliation reports that tie directly to the bank statement
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DA'I‘A . 2603 Main Street, Suite 300
Irvine, CA 92614
‘I‘ICK E‘I‘ inc. 949 428-7241 - Phone
ClientServices@DataTicket.com
EXHIBIT B - SOLANA BEACH PARKING CITATION FEE SCHEDULE

Processing of all credit card charge-backs and Insufficient Funds

Month-end reconciliation of all funds collected

Disbursement of County / State Surcharges at month-end

Payment of Data Ticket's invoice

Disbursement of the net remittance to the Agency

Scanning of all payments directly to joint bank account daily using remote check deposit
The Agency will be responsible for the purchase of banking supplies, including checks and
endorsement stamps; these fees typically run $200.00 per year

Charge-backs and NSF’s — Optional $4.00 per issued instance

o Data Ticket will process credit card charge-backs and NSFs when notified of each occurrence

o Once processed, Data Ticket will send a custom letter to the individual detailing the returned
item and the amount due on the citation

Refunds - Optional $5.00 per issued instance
o Data Ticket will process refunds when notified of each need
¢ In the event the Agency utilizes Joint Banking Data Ticket will verify, generate and send each
refund due
e Refunds will be issued weekly
Refunds will be sent via 15t Class Mail

Online Access for the Agency’s Patrons: Included
The Agency’s Patrons will have the ability to perform the following functions online:

e View real-time citation(s) data

e Pay for a single or many citation(s)

e Request a 15t Level Administrative Review and attach up to three documents
supporting their position

e Request a 2" Level Administrative Hearing Request and attach up to three
documents supporting their position

e Print a receipt

e View pictures of the citation taken by the issuing officer (if the Agency allows)

Online Access for the Agency’s Staff: Included
Access to the Agency’s data is based on unique usernames and passwords assigned to
each individual who requires access to the system. Data Ticket does not limit the number
of individuals who have access to the system and the number and types of access can
change at any point with a simple email request to Data Ticket.

Our Solution is setup to maintain a complete audit trail for each and every transaction in
the system so that the username is displayed next to every transaction in the system,
indicating who performed the transaction and when.

Dependent on the access rights provided to each Agency Staff member, the following
capabilities are available:

e View real-time citation(s) data, including pictures taken by the Issuing Officer
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DA'I‘A . 2603 Main Street, Suite 300
Irvine, CA 92614
‘I‘ICK E‘I‘ inc. 949 428-7241 - Phone
ClientServices@DataTicket.com
EXHIBIT B - SOLANA BEACH PARKING CITATION FEE SCHEDULE

Accept payment via VISA, MasterCard, Discover and American Express credit/debit
cards

Accept payment via Cash, Check or Money Order

Process NSFs and Refunds

Reduce or increase violation amounts, dismiss citations, void citations and place a
citation on hold

Change citation data, including violations, date, time, plate, location, comments,
make, model, color, registration expiration date and others

Perform Administrative Reviews online by entering the disposition directly online
Generate a time expired or letter of non responsibility for a citation in the adjudication
process

View the complete reason for the Review Request and supporting documentation
provided by the Appellant directly online

Edit Appellant information

Upload disposition documents sent to the Agency via US Mail

Add a note to a citation and see all comments added to the citation

View the reason for the 2" Level Administrative Hearing Request online and view the
supporting documentation provided by the Appellant, directly online

Print a receipt with or without registered owner information

Reporting: Included

Data Ticket offers many reports online as well as a Customized reporting application
for our Clients to generate, print and re-print 24/7. We provide real-time reports that
can be generated for any timeframe required and we provide pre-processed/month-
end reports that reflect the month-end view of data.

All reports are available online and because we do not purge data unless specifically
requested to do so by a Client, the data is available as long as the Agency is a Client.
All reports are generated in HTML so our Clients can copy and paste the data into
Excel for data manipulation purposes.

If the Agency were to request a report that was not already available, Data Ticket
would work with the Agency to design the report and provide it to the Agency at no
cost.

Manual Payment Processing: Included

Manually received payments (checks, cash, money orders and credit card payments
sent via US Mail) are received at our PO Box in Newport Beach where a bonded and
insured courier picks up the mail daily and delivers it to our Newport Beach office
On-site Mail Department opens, sorts and batches the payments before providing
them to our on-site Data Entry Department

After double-blind entry of each payment, the citations are updated by our Quality
Assurance team

Payments are then provided to our Accounting Department where daily deposit slips
are completed and provided to a bonded, insured courier who takes them to the bank

Registered Owner Information: Included

Registered owner information for all citations issued on California license plates
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e Turnaround time for acquisition of California registered owner information is same day

e Registered owner information for all citations issued on out of state license plates

e Data Ticket is a recognized Strategic Partner with NLETs and has access to
registered owner information nationwide through the NLETs service

e Access to this system requires the use of the County’s ORI for tracking purposes only;
Data Ticket will utilize its own ORI for actually acquiring the out of state data

e Turnaround time for acquisition of out of state registered owner information using
NLETs is same day

CA DMV Holds and Releases: Included

e California DMV Holds and Release performed daily via an online connection

e Holds and releases can also be performed real-time, upon request

e Citation amounts placed on hold are updated daily in the event a partial payment is
made

Customer Service: Included

e Data Ticket provides a live, bi-lingual, on-site Customer Service Department that is
fully trained to answer questions related to citation issuance, payment, adjudication,
fix-it tickets, sign-offs, FTB, advanced credit reporting collections and more

e All calls are recorded to quality assurance and recordings can be sent to the Agency
at any time for review.

e Data Ticket's IVR is bi-lingual and accessible via several toll-free numbers; the IVR
provides real-time information to the caller regarding current status, including the
amount due

e The IVR accepts VISA, MasterCard, Discover, and American Express

Web Presence: Included

e Data Ticket's Solution is 100% web-based and Section 508 Compliant and is provided
at: www.CitationProcessingCenter.com; this is a generic website in the sense that it is
not Agency branded. This website allows for the Agency and the Agency’s Patrons to
access citations online

e If the Agency prefers to have an Agency branded website, one in which the look and
feel mimics that of the Agency’s website, Data Ticket can and will provide this feature
to the Agency.

Conversion: Included

e Data Ticket will convert the citations currently with the Agency’s existing vendor at no
cost to the Agency

e Citations that have not had a payment and do not have a registered owner will
immediately be sent to the appropriate DMV so as to obtain a registered owner
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PROPOSAL FOR THE CITY OF SOLANA BEACH
Credit / Debit Card Processing $3.50 per transaction

e Data Ticket is PCI Compliant and provides for the ability to pay via Visa, MasterCard,
Discover, and American Express on our website, www.CitationProcessingCenter.com,
via our toll-free, bi-lingual Customer Service Representatives, and via our toll-free, bi-
lingual IVR Solution

e There is no charge to the Agency for credit / debit card processing; however, the
Patron is charged $3.50 per transaction; this means the Patron can pay for a single or
many citations at once and incur a single $3.50 fee

Payment Plan Processing $15.00 per transaction

¢ An administrative fee will be assessed to Patrons who wish to participate in a
payment plan

e This fee will cover the cost of the payment plan initiation, and the cost of a
confirmation letter that is sent to the Patron confirming the details of the payment plan

e The Agency will have the ability to determine whether Payment Plans are accepted
and, if so, what the parameters for payment will be

Credit Card Chargeback Processing $30.00 per transaction

e |If a chargeback occurs, a fee will be charged to the Patron for the processing of the
chargeback

e No fee will be charged to the Agency

Cost Increases:

Postal Rate Increase Offset — If postal rates increase during the term of the agreement,
fees to DTI shall be raised immediately to offset the effect of the actual postal rate
increase.

CPl Increases — There will be NO CPl increases for the duration of the agreement.
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City of Solana Beach

PROFESSIONAL SERVICES AGREEMENT

FOR SPECIALTY PLANNING SERVICES

THIS Professional Services Agreement (‘AGREEMENT”) is made and entered into this 1st day of
July, 2021 by and between the CITY OF SOLANA BEACH, a municipal corporation (“CITY”), and, Summit
Environmental Group, a California Corporation, (‘CONSULTANT”) (collectively “PARTIES”).

WHEREAS, the CITY desires to employ a CONSULTANT to furnish specialty planning services
(“PROFESSIONAL SERVICES”) for sand replenishment, coastal program management, sand
compatibility and opportunistic use program, and local coastal program implementation (“PROJECT”);
and

WHEREAS, the CITY has determined that CONSULTANT is qualified by experience and ability
to perform the services desired by CITY, and CONSULTANT is willing to perform such services; and

WHEREAS, CONSULTANT will conduct all the work as describped and detailed in this
AGREEMENT to be provided to the CITY.

NOW, THEREFORE, the PARTIES hereto mutually covenant and agree with each other as
follows:

1. PROFESSIONAL SERVICES.

1.1. Scope of Services. The CONSULTANT shall perform the PROFESSIONAL SERVICES as set
forth in the written Scope of Services, attached as Exhibit “A” Scope of Services and Fee, at the
direction of the CITY. CITY shall provide CONSULTANT access to appropriate staff and
resources for the coordination and completion of the projects under this AGREEMENT.

1.2.  Project Coordinator. The Community Development Director is hereby designated as the
Project Coordinator for CITY and will monitor the progress and execution of this AGREEMENT.
CONSULTANT shall assign a single Project Director to provide supervision and have overall
responsibility for the progress and execution of this AGREEMENT for CONSULTANT. Leslea
Meyerhoff is hereby designated as the Project Director for CONSULTANT.

1.3. City Modification of Scope of Services. CITY may order changes to the Scope of Services
within the general scope of this AGREEMENT consisting of additions, deletions, or other
revisions. If such changes cause a change in the CONSULTANT’s cost of, or time required for,
completion of the Scope of Services, an equitable adjustment to CONSULTANT’s compensation
and/or contract time shall be made, subject to the CITY’S approval. All such changes to the
scope, schedule, or compensation shall be authorized in writing, executed by CONSULTANT
and CITY.

2. DURATION OF AGREEMENT.

2.1. Term. The term of this AGREEMENT shall be for a period of one (1) year beginning from the
date of execution of the AGREEMENT. Time is of the essence in the performance of work under
this AGREEMENT, unless otherwise specified.

2.2. Extensions. [X] If marked, the CITY shall have the option to extend the AGREEMENT for four
(4) additional one (1) year period(s) or parts thereof for an amount not to exceed $132,480
per AGREEMENT year. Extensions shall be in the sole discretion of the City Manager and shall
be based upon CONSULTANT’s satisfactory past performance, CITY needs, and appropriation
of funds by the City Council. The CITY shall give written notice to CONSULTANT prior to
exercising the option.
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2.3.

2.4.

2.5.

2.6.

Delay. Any delay occasioned by causes beyond the control of CONSULTANT may merit an
extension of time for the completion of the Scope of Services. When such delay occurs,
CONSULTANT shall immediately notify the Project Coordinator in writing of the cause and the
extent of the delay, whereupon the Project Coordinator shall ascertain the facts and the extent
of the delay and grant an extension of time for the completion of the PROFESSIONAL
SERVICES when justified by the circumstances.

City’s Right to Terminate for Default. Should CONSULTANT be in material default of any
covenant or condition hereof, CITY may immediately terminate this AGREEMENT for cause if
CONSULTANT fails to cure the default within ten (10) calendar days of receiving written notice
of the default.

City’s Right to Terminate without Cause. Without limiting its rights in the event of
CONSULTANT’s default, CITY may terminate this AGREEMENT, without cause, by giving
written notice to CONSULTANT. Such termination shall be effective upon receipt of the written
notice. CONSULTANT shall be compensated for all effort and material expended on behalf of
CITY under the terms of this AGREEMENT, up to and including the effective date of termination.
All personal property remaining in CITY facilities or on CITY property thirty (30) days after the
expiration or termination of this AGREEMENT shall be, at CITY’s election, considered the
property of CITY.

Consultant may terminate this AGREEMENT, without cause by giving thirty (30) days’ notice to
CITY. Consultant may, at its election, terminate or suspend performance under this
AGREEMENT should CITY be in default of any covenant or condition hereof if CITY fails to cure
the default within ten (10) calendar days of receiving written notice of default. The time to perform
services under this AGREEMENT shall be extended for any period of suspension.

3. COMPENSATION.

3.1.

3.2.

3.3.

Total Amount. The total cost for all work described in the Scope of Services and Fee (Exhibit
“A”) shall not exceed one hundred thirty-two thousand four hundred eighty dollars ($132,480)
without prior written authorization from CITY. CONSULTANT shall bill the CITY for work
provided and shall present a written request for such payment monthly.

Additional Services. CITY may, as the need arises or in the event of an emergency, request
additional services of CONSULTANT. Should such additional services be required, CITY and
CONSULTANT shall agree to the cost prior to commencement of these services in writing,
executed by CONSULTANT and CITY.

Costs. Any costs billed to the CITY shall be in accordance with any terms negotiated and
incorporated herein as part of Exhibit “A” Scope of Services and Fee.

4. INDEPENDENT CONTRACTOR.

4.1.

4.2

CONSULTANT is, for all purposes arising out of this AGREEMENT, an independent contractor.
The CONSULTANT has and shall retain the right to exercise full control and supervision of all
persons assisting the CONSULTANT in the performance of said services hereunder, the CITY
only being concerned with the finished results of the work being performed. Neither
CONSULTANT nor CONSULTANT’s employees shall in any event be entitled to any benefits to
which CITY employees are entitled, including, but not limited to, overtime, retirement benefits,
workers’ compensation benefits, injury leave or other leave benefits. CONSULTANT is solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

PERS Eligibility Indemnification. In the event that CONSULTANT’s employee providing services
under this Agreement claims or is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enroliment in PERS of the CITY,
Contractor shall indemnify, defend, and hold harmless CITY for the payment of any employer
and employee contributions for PERS benefits on behalf of the employee as well as for payment
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of any penalties and interest on such contributions which would otherwise be the responsibility
of the CITY. Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONSULTANT’s employees providing service under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any claims to, any
compensation and benefit including but not limited to eligibility to enroll in PERS as an employee
of CITY and entitlement to any contributions to be paid by CITY for employer contributions and/or
employee contributions for PERS benefits. This is a continuing obligation that survives the
termination of this contract.

5. STANDARD OF PERFORMANCE.

While performing the PROFESSIONAL SERVICES, CONSULTANT shall exercise the reasonable
professional care and skill customarily exercised by reputable members of CONSULTANT’s profession
practicing in the metropolitan Southern California Area, and will use reasonable diligence and best judgment
while exercising its professional skill and expertise.

6. WARRANTY OF CONSULTANT’S LICENSE.

CONSULTANT warrants that CONSULTANT is properly licensed with the applicable government
agency(ies) for any PROFESSIONAL SERVICES that require a license. If the CONSULTANT lacks such
license, this AGREEMENT is void and of no effect.

7. AUDIT OF RECORDS.

7.1.

7.2.

At any time during normal business hours and as often as may be deemed reasonably necessary
the CONSULTANT shall make available to a representative of CITY for examination all of its
records with respect to all matters covered by this AGREEMENT and shall permit CITY to audit,
examine and/or reproduce such records. CONSULTANT shall retain such financial and program
service records for at least four (4) years after termination or final payment under this
AGREEMENT.

The CONSULTANT shall include the CITY's right under this section in any and all of their
subcontracts, and shall ensure that these sections are binding upon all subcontractors.

8. CONFIDENTIALITY AND SECURITY.

8.1.

8.2.

Confidential Work Product. All professional services performed by CONSULTANT, including
but not limited to all drafts, data, correspondence, proposals, reports, research and estimates
compiled or composed by CONSULTANT, pursuant to this AGREEMENT, are for the sole use
of the CITY, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the CITY. This provision does not
apply to information that (a) was publicly known, or otherwise known to CONSULTANT, at the
time that it was disclosed to CONSULTANT by the CITY, (b) subsequently becomes publicly
known through no act or omission of CONSULTANT, (c) otherwise becomes known to
CONSULTANT other than through disclosure by the CITY, or (d) is required to be disclosed by
court order or other legal demand requiring disclosure, in which case, CONSULTANT shall notify
CITY in writing as soon as possible and before responding to such court order or legal demand.
Except for any subcontractors that may be allowed upon prior agreement, neither the documents
nor their contents shall be released to any third party without the prior written consent of the
CITY. The sole purpose of this section is to prevent disclosure of CITY’s confidential and
proprietary information by CONSULTANT or subcontractors.

Confidentiality. Both parties recognize that their respective employees and agents, in the
course of performance of this AGREEMENT, may be exposed to confidential information and
that disclosure of such information could violate the rights of private individuals and entities,
including the parties and third parties. Confidential information is nonpublic information that a
reasonable person would believe to be confidential and includes, without limitation, personal
identifying information (e.g., social security numbers) and trade secrets, each as defined by

Agreement modified 6/1/2021 Page 3 of 12 City Attorney approved template Sept. 2018



8.3.

applicable state law, and all other information protected by applicable law (“Confidential
Information”). The party receiving Confidential Information (“Receiving Party”) of the other
(“Disclosing Party”) shall not, and shall cause its employees and agents who are authorized to
receive Confidential Information, not to, use Confidential Information for any purpose except as
necessary to implement, perform or enforce this AGREEMENT or comply with its legal
obligations. Receiving Party will use the same reasonable efforts to protect the Confidential
Information of Disclosing Party as it uses to protect its own proprietary information and data. The
Receiving Party will not disclose or release Confidential Information to any third person without
the prior written consent of the Disclosing Party, except for where required by law or for
authorized employees or agents of the Receiving Party. Prior to disclosing the Confidential
Information to its authorized employees or agents, Receiving Party shall inform them of the
confidential nature of the Confidential Information and require them to abide by the terms of this
AGREEMENT. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers
any improper use or disclosure of Confidential Information and will promptly commence all
reasonable efforts to investigate and correct the causes of such improper use or disclosure. If
Receiving Party believes the Confidential Information must be disclosed under applicable law,
Receiving Party may do so provided that, to the extent permitted by law, the other party is given
a reasonable notice and opportunity to contest such disclosure or obtain a protective order.
Confidential Information does not include information that: (i) is or becomes known to the public
without fault or breach of the Receiving Party; (ii) the Disclosing Party regularly discloses to third
parties without restriction on disclosure; or (iii) the Receiving Party obtains from a third party
without restriction on disclosure and without breach of a non-disclosure obligation. Confidential
Information does not include any information that is required to be provided to the public pursuant
to the laws of the United States and/or California such as the California Public Records Act, due
to the nature of CITY being a local governmental agency. The non-disclosure and non-use
obligations of this AGREEMENT will remain in full force with respect to each item of Confidential
Information for a period of ten (10) years after the Receiving Party’s receipt of that item.

Security.

8.3.1. Implementation. CONSULTANT shall implement commercially reasonable
administrative, technical and physical safeguards designed to: (i) ensure the security
and confidentiality of data and information provided by the CITY or used in
connection with providing services under this AGREEMENT, including data or
information about third parties (“CITY’S Data”); (ii) protect against any anticipated
threats or hazards to the security or integrity of CITY’S Data; and (iii) protect against
unauthorized access to or use of CITY’S Data. CONSULTANT shall review and test
such safeguards on no less than an annual basis.

8.3.2. Network. If CONSULTANT makes CITY’S Data accessible through the Internet or
other networked environment, CONSULTANT shall be solely responsible for all
aspects of Internet use, and shall maintain, in connection with the operation or use
of CITY’S Data, adequate technical and procedural access controls and system
security requirements and devices, necessary for data privacy, confidentiality,
integrity, authorization, authentication and non-repudiation and virus detection and
eradication.

8.3.3. Personal Data. If CONSULTANT processes or otherwise has access to any
personal data or personal information on CITY’s behalf when performing
CONSULTANT'’s services and obligations under this AGREEMENT, then: (i) CITY
shall be the data controller (where “data controller” means an entity which alone or
jointly with others determines purposes for which and the manner in which any
personal data are, or are to be, processed) and CONSULTANT shall be a data
processor (where “data processor’” means an entity which processes the data only
on behalf of the data controller and not for any purposes of its own); (ii) CITY shall
ensure that it has obtained all necessary consents and it is entitled to transfer the
relevant personal data or personal information to CONSULTANT so that
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CONSULTANT may lawfully use, process and transfer the personal data and
personal information in accordance with this AGREEMENT on CITY’s behalf in order
for CONSULTANT to provide the services and perform its other obligations under
this AGREEMENT; (iii) CONSULTANT shall process the personal data and personal
information only in accordance with any lawful and reasonable instructions given by
CITY from time to time and in accordance with the terms of this AGREEMENT; and
(iv) each party shall take appropriate technical and organizational measures against
unauthorized or unlawful processing of the personal data and personal information
or its accidental loss, destruction or damage so that, having regard to the state of
technological development and the cost of implementing any measures, the
measures taken ensure a level of security appropriate to the harm that might result
from such unauthorized or unlawful processing or accidental loss, destruction or
damage in relation to the personal data and personal information and the nature of
the personal data and personal information being protected. If necessary, the parties
will cooperate to document these measures taken.

8.3.4. Information Security. CONSULTANT represents and warrants that its collection,
access, use, storage, disposal and disclosure of Confidential Information accessed
and/or collected from CITY does and will comply with all applicable federal and state
privacy and data protection laws. In the event of any security breach, CONSULTANT
shall: (a) Provide CITY with the name and contact information for an employee who
shall serve as CITY’s primary security contact and shall be available to assist CITY
twenty-four (24) hours per day, seven (7) days per week as a contact in resolving
obligations associated with a security breach; and (b) Notify CITY of a security breach
as soon as practicable, but no later than twenty-four (24) hours after CONSULTANT
becomes aware of it. Immediately following CONSULTANT’s notification to CITY of
a security breach, the parties shall coordinate with each other to investigate the
security breach. CONSULTANT agrees to fully cooperate with CITY in CITY’s
handling of the matter. CONSULTANT shall use best efforts to immediately remedy
any security breach and prevent any further security breach at CONSULTANT’s own
expense in accordance with applicable privacy rights, laws, regulations and
standards. CONSULTANT agrees to provide, at its expense, up to one year of credit
monitoring services to third parties impacted by any data breach involving the loss of
personally identifiable information.

8.4. Indemnity. CONSULTANT shall defend (with counsel acceptable to CITY), indemnify and hold
CITY harmless from and against all claims, actions, proceedings, losses, costs (including
attorney fees and other charges), liabilities, damages, judgments, settlements, and court
awarded attorney’s fees resulting from, arising out of or related to a security or data breach
unless the breach is proven to be caused solely by CITY. The terms of this section shall survive
termination of this AGREEMENT. For purposes of this provision, “security breach” means any
act or omission that compromises either the security, confidentiality, or integrity of Confidential
Information or the physical, technical, administrative or organizational safeguards put in place by
CONSULTANT or any authorized persons that relate to the protection of the security,
confidentiality or integrity of Confidential Information or a breach or alleged breach of this
AGREEMENT relating to such privacy practices or privacy obligations imposed by any applicable
law.

8.5. Notice and Remedy of Breaches. Each party shall promptly give notice to the other of any
actual or suspected breach by it of any of the provisions of Section 8 of this AGREEMENT,
whether or not intentional, and the breaching party shall, at its expense, take all steps reasonably
requested by the other party to prevent or remedy the breach.

8.6. Enforcement. Each party acknowledges that any breach of any of the provisions of Section 8
of this AGREEMENT may resultin irreparable injury to the other for which money damages would
not adequately compensate. |If there is a breach, then the injured party shall be entitled, in
addition to all other rights and remedies which it may have, to have a decree of specific
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performance or an injunction issued by any competent court, requiring the breach to be cured or
enjoining all persons involved from continuing the breach.

9. CONFLICTS OF INTEREST.

9.1. CONSULTANT shall at all times comply with all federal, state and local conflict of interest laws,
regulations, and policies applicable to public contracts and procurement practices, including but
not limited to California Government Code Section 81000 et seq. (Political Reform Act) and
Section 1090 et seq. CONSULTANT shall immediately disqualify itself and shall not use its official
position to influence in any way any matter coming before the CITY in which the CONSULTANT
has a financial interest as defined in Government Code Section 87103. CONSULTANT
represents that it has no knowledge of any financial interests which would require it to disqualify
itself from any matter on which it might perform services for the CITY.

9.2. If, in performing the PROFESSIONAL SERVICES set forth in this AGREEMENT, the
CONSULTANT makes, or participates in, a “governmental decision” as described in Title 2,
Section 18700.3(a) of the California Code of Regulations, or performs the same or substantially
all the same duties for the CITY that would otherwise be performed by a CITY employee holding
a position specified in the department's conflict of interest code, the CONSULTANT shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the CONSULTANT's relevant financial interests.

9.3. X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act. Specifically, the CONSULTANT shall file a Fair Political Practices
Commission Form 700 (Assuming Office Statement) within thirty (30) calendar days of the CITY’s
determination that the CONSULTANT is subject to a conflict of interest code. The CONSULTANT
shall also file a Form 700 (Annual Statement) on or before April 1 of each year of the
AGREEMENT, disclosing any financial interests held during the previous calendar year for which
the CONSULTANT was subject to a conflict of interest code.

9.4.  CITY represents that pursuant to California Government Code Section 1090 et seq., none of its
elected officials, officers, or employees has an interest in this AGREEMENT.

10. DISPOSITION AND OWNERSHIP OF DOCUMENTS.

10.1. All documents, data, studies, drawings, maps, models, photographs and reports prepared by
CONSULTANT under this AGREEMENT, whether paper or electronic, shall become the property
of CITY for use with respect to this PROJECT, and shall be turned over to the CITY upon
completion of the PROJECT or any phase thereof, as contemplated by this AGREEMENT.

10.2. Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the right
to reproduce, all written material, drawings, plans, specifications or other work prepared under
this AGREEMENT, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

10.3. Other than as stated in sections 10.1 and 10.2 above, each party acknowledges and agrees that
each party is the sole and exclusive owner of all right, title and interest in and to its other services,
products, software, source and object code, specifications, designs, techniques, concepts,
improvements, discoveries, and inventions, including all intellectual property rights thereto,
including without limitation and modifications, improvements or derivative works thereof, created
prior to, or independently, during the term of this Agreement. This Agreement does not affect
the ownership of each party’s pre-existing, intellectual property. Each party further
acknowledges that it acquires no rights under this Agreement to the other party’s pre-existing
intellectual property, other than any limited right explicitly ranted in this Agreement under section
10.1 and 10.2.
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11. INSURANCE

11.1.

11.2.

11.3.

CONSULTANT shall procure and maintain for the duration of the AGREEMENT insurance
against claims for injuries to persons or damages to property which may arise from or in
connection with the performance of the work hereunder and the results of that work by the
CONSULTANT, their agents, representatives, employees or subcontractors. Insurance shall be
placed with insurers with a current A.M. Best’s rating of no less than “A” and “VII” unless
otherwise approved in writing by the CITY’s Risk Manager.

CONSULTANTs liabilities, including but not limited to CONSULTANT’s indemnity obligations,
under this AGREEMENT, shall not be deemed limited in any way to the insurance coverage
required herein. All policies of insurance required hereunder must provide that the CITY is
entitled to thirty (30) days prior written notice of cancellation or non-renewal of the policy or
policies, or ten (10) days prior written notice for cancellation due to non-payment of premium.
Maintenance of specified insurance coverage is a material element of this AGREEMENT.

Types and Amounts Required. CONSULTANT shall maintain, at minimum, the following
insurance coverage for the duration of this AGREEMENT:

11.3.1. XICommercial General Liability (CGL). If checked the CONSULTANT shall
maintain CGL Insurance written on an ISO Occurrence form or equivalent providing
coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1,000,000.00 per occurrence and subject
to an annual aggregate of $2,000,000.00. There shall be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs. insured
claims or contractual liability. All defense costs shall be outside the limits of the policy.

11.3.2. XICommercial Automobile Liability. If checked the CONSULTANT shall maintain
Commercial Automobile Liability Insurance for all of the CONSULTANT's
automobiles including owned, hired and non-owned automobiles, automobile
insurance written on an 1SO form CA 00 01 12 90 or a later version of this form or an
equivalent form providing coverage at least as broad for bodily injury and property
damage for a combined single limit of $1,000,000.00 per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

11.3.3. XlWorkers' Compensation. If checked the CONSULTANT shall maintain Worker’s
Compensation insurance for all of the CONSULTANT's employees who are subject
to this AGREEMENT and to the extent required by applicable state or federal law, a
Workers' Compensation policy providing at minimum $1,000,000.00 employers'
liability coverage. The CONSULTANT shall provide an endorsement that the insurer
waives the right of subrogation against the CITY and its respective elected officials,
officers, employees, agents and representatives.

11.3.4. XProfessional Liability. If checked the CONSULTANT shall also maintain
Professional Liability (errors and omissions) coverage with a limit of $1,000,000 per
claim and $2,000,000 annual aggregate. The CONSULTANT shall ensure both that
(1) the policy retroactive date is on or before the date of commencement of the Scope
of Services; and (2) the policy will be maintained in force for a period of three years
after substantial completion of the Scope of Services or termination of this
AGREEMENT whichever occurs last. The CONSULTANT agrees that for the time
period defined above, there will be no changes or endorsements to the policy that
increase the CITY's exposure to loss. All defense costs shall be outside the limits of
the policy.

11.3.5. [ICyber Liability. If checked the CONSULTANT shall also maintain Cyber Liability
coverage on an occurrence basis with a limit of $2,000,000 per occurrence or claim
and $2,000,000 annual aggregate. Coverage shall be sufficiently broad to respond
to the duties and obligations as are undertaken by CONSULTANT in this
AGREEMENT and shall include claims involving infringement of intellectual property,
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infringement of copyright, trademark, trade dress, invasion of privacy violations,
information theft, damage to or destruction of electronic information, release of
private information, alteration of electronic information, extortion and network
security. The policy shall provide coverage for breach response costs as well as
regulatory fines and penalties as well as credit monitoring expenses with limits
sufficient to respond to such obligations. All defense costs shall be outside the limits
of the policy.

11.4. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions are the
responsibility of the CONSULTANT and must be declared to and approved by the CITY. At the
option of the CITY, either (1) the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects the CITY, its officers, officials, employees and volunteers, or (2) the
CONSULTANT shall provide a financial guarantee satisfactory to the CITY guaranteeing
payment of losses and related investigations, claim administration, and defense expenses.

11.5. Additional Required Provisions. The commercial general liability and automobile liability
policies shall contain, or be endorsed to contain, the following provisions:

11.5.1. The CITY, its officers, officials, employees, and representatives shall be named as
additional insureds. The CITY's additional insured status must be reflected on
additional insured endorsement form (20 10 1185 or 20 10 1001 and 20 37 1001)
which shall be submitted to the CITY.

11.5.2. The policies are primary and non-contributory to any insurance that may be carried
by the CITY, as reflected in an endorsement which shall be submitted to the CITY.

11.6. Verification of Coverage. CONSULTANT shall furnish the CITY with original certificates and
amendatory endorsements effecting coverage required by this Section 11. The endorsement
should be on forms provided by the CITY or on other than the CITY’s forms provided those
endorsements conform to CITY requirements. All certificates and endorsements are to be
received and approved by the CITY before work commences. The CITY reserves the right to
require complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications at any time.

12. INDEMNIFICATION.

CONSULTANT agrees to indemnify, defend (with counsel acceptable to CITY), and hold harmless the CITY,
and its officers, officials, agents and employees from any and all claims, demands, costs or liabilities that
arise out of, or pertain to, or relate to the negligence, recklessness, or willful misconduct of CONSULTANT,
its employees, agents, and subcontractors in the performance of or failure to perform services or obligations
under this AGREEMENT. CONSULTANT’s duty to indemnify under this section shall not include liability for
damages for death or bodily injury to persons, injury to property, or other loss, damage or expense arising
from the sole negligence or willful misconduct by the CITY or its elected officials, officers, agents, and
employees. CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this AGREEMENT. The PARTIES expressly agree that any payment, attorney's fees, costs or expense CITY
incurs or makes to or on behalf of an injured employee under the CITY's self-administered workers'
compensation is included as a loss, expense, or cost for the purposes of this section, and that this section
will survive the expiration or early termination of this AGREEMENT.

13. SUBCONTRACTORS.

13.1. The CONSULTANT’s hiring or retaining of third parties (i.e. subcontractors) to perform services
related to the PROJECT is subject to prior approval by the CITY.

13.2. All contracts entered into between the CONSULTANT and its subcontractor shall also provide
that each subcontractor shall obtain insurance policies which shall be kept in full force and effect
during any and all work on this PROJECT and for the duration of this AGREEMENT. The
CONSULTANT shall require the subcontractor to obtain, all policies described in Section 11 in
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the amounts required by the CITY, which shall not be greater than the amounts required of the
CONSULTANT.

13.3. In any dispute between the CONSULTANT and its subcontractor, the CITY shall not be made a
party to any judicial or administrative proceeding to resolve the dispute. The CONSULTANT
agrees to defend and indemnify the CITY as described in Section 12 of this AGREEMENT should
the CITY be made a party to any judicial or administrative proceeding to resolve any such
dispute.

14. NON-DISCRIMINATION.

CONSULTANT shall not discriminate against any employee or applicant for employment because of sex,
race, color, age, religion, ancestry, national origin, military or veteran status, disability, medical condition,
genetic information, gender expression, marital status, or sexual orientation. CONSULTANT shall take
affirmative action to insure that applicants are employed and that employees are treated during employment
without regard to their sex, race, color, age, religion, ancestry, national origin, military or veteran status,
disability, medical condition, genetic information, gender expression, marital status, or sexual orientation and
shall make reasonable accommodation to qualified individuals with disabilities or medical conditions. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, transfer,
recruitment, or recruitment advertising, layoff or termination, rates of pay or other forms of compensation,
and selection for training, including apprenticeship. CONSULTANT agrees to post in conspicuous places
available to employees and applicants for employment any notices provided by CITY setting forth the
provisions of this non-discrimination clause.

15. NOTICES.

All communications to either party by the other party shall be delivered to the persons listed below. Any such
written communications by mail shall be conclusively deemed to have been received by the addressee five
(5) calendar days after the deposit thereof in the United States mail, postage prepaid and properly addressed
as noted below.

Joseph Lim, Community Development Director Leslea Meyerhoff
City of Solana Beach Summit Environmental Group, Inc.
635 S. Highway 101 2810 Cazadero Drive
Solana Beach, CA 92075 Carlsbad, CA 92009

16. ASSIGNABILITY.

This AGREEMENT and any portion thereof shall not be assigned or transferred, nor shall any of the
CONSULTANT’s duties be delegated or sub-contracted, without the express written consent of the CITY.

17. RESPONSIBILITY FOR EQUIPMENT.

CITY shall not be responsible nor held liable for any damage to persons or property consequent upon the
use, misuse, or failure of any equipment used by CONSULTANT or any of CONSULTANT’s employees or
subcontractors, even if such equipment has been furnished, rented, or loaned to CONSULTANT by CITY.
The acceptance or use of any such equipment by CONSULTANT, CONSULTANT’s employees, or
subcontractors shall be construed to mean that CONSULTANT accepts full responsibility for and agrees to
exonerate, indemnify and hold harmless CITY from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipment.

18. CALIFORNIA LAW; VENUE.

This AGREEMENT shall be construed and interpreted according to the laws of the State of California. Any
action brought to enforce or interpret any portion of this AGREEMENT shall be brought in the county of San
Diego, California. CONSULTANT hereby waives any and all rights it might have pursuant to California Code
of Civil Procedure Section 394.
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19. COMPLIANCE WITH LAWS.

The Consultant shall comply with all laws, ordinances, regulations, and policies of the federal, state, and
local governments applicable to this AGREEMENT whether now in force or subsequently enacted. This
includes maintaining a City of Solana Beach Business Certificate.

20. ENTIRE AGREEMENT.

This AGREEMENT sets forth the entire understanding of the PARTIES with respect to the subject matters
herein. There are no other understandings, terms or other agreements expressed or implied, oral or written,
except as set forth herein. No change, alteration, or modification of the terms or conditions of this
AGREEMENT, and no verbal understanding of the PARTIES, their officers, agents, or employees shall be
valid unless agreed to in writing by both PARTIES.

21. NO WAIVER.

No failure of either the City or the Consultant to insist upon the strict performance by the other of any
covenant, term or condition of this AGREEMENT, nor any failure to exercise any right or remedy consequent
upon a breach of any covenant, term, or condition of this AGREEMENT shall constitute a waiver of any such
breach of such covenant, term or condition.

22. SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of this AGREEMENT shall not render any other
provision unenforceable, invalid, or illegal.

23. DRAFTING AMBIGUITIES.

The PARTIES agree that they are aware that they have the right to be advised by counsel with respect to
the negotiations, terms and conditions of this AGREEMENT, and the decision of whether or not to seek
advice of counsel with respect to this AGREEMENT is a decision which is the sole responsibility of each
Party. This AGREEMENT shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the AGREEMENT.

24. CONFLICTS BETWEEN TERMS.

If an apparent conflict or inconsistency exists between the main body of this AGREEMENT and the Exhibits,
the main body of this AGREEMENT shall control. If a conflict exists between an applicable federal, state, or
local law, rule, regulation, order, or code and this AGREEMENT, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this AGREEMENT, the Exhibits, and
laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent requirement shall
control. Each Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this AGREEMENT.

25. EXHIBITS INCORPORATED.
All Exhibits referenced in this AGREEMENT are incorporated into the AGREEMENT by this reference.

26. SIGNING AUTHORITY.

26.1. The representative for each Party signing on behalf of a corporation, partnership, joint venture,
association, or governmental entity hereby declares that authority has been obtained to sign on
behalf of the corporation, partnership, joint venture, association, or entity and agrees to hold the
other Party or PARTIES hereto harmless if it is later determined that such authority does not
exist.

26.2. []If checked, a proper notary acknowledgement of execution by CONSULTANT must be
attached.
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27. WAIVER OF CONSEQUENTIAL DAMAGES.

Neither party shall have any claim or right against the other, whether in contract, warranty, tor (including
negligence), strict liability or otherwise, for any special, indirect, incidental, or consequential damages of any
king or nature, whatsoever, such as but not limited to loss of revenue, loss of profits on revenue, loss of
customers or contracts, loss of use of equipment or loss of data, work interruption, increased cost of work or
cost of any financing, howsoever, caused, even if same were reasonable foreseeable; provide, however, the
forgoing shall not apply to with respect to indemnity obligation under the AGREEMENT.

IN WITNESS WHEREOF, the PARTIES hereto have executed this AGREEMENT the day and year
first hereinabove written.

CITY OF SOLANA BEACH, a municipal CONSULTANT, a California Corporation
corporation
By: By:

City Manager, Gregory Wade Signature

Leslea Meyerhoff
Principal

ATTEST:

City Clerk. Angela Ivey

APPROVED AS TO CONTENT:

Joseph Lim, Community Development Director

APPROVED AS TO FORM:

City Attorney, Johanna N. Canlas
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EXHIBIT “A”
SCOPE OF SERVICES AND FEE
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ENVIRONMENTAL GROUP

DATE: April 21, 2020

TO: Joseph Lim, AICP, Community Development Director

CC: Corey Andrews, Principal Planner

FROM: Leslea Meyerhoff, AICP, Principal, Summit Environmental Group
RE: Scope of Work and Budget for FY 2021-2022 and FY 2022-2023

As requested for budget planning purposes for the next two year budget cycle (Fiscal
Years (FY) 21/22 and 22/23), | have prepared a list of City projects which are divided
into the ACOE (USACE) Sand Replenishment CIP and Local Coastal Program (LCP)
CIP. For each CIP, | have provided a list of tasks that are ongoing or will be initiated
in the next two fiscal years. The task list is followed by Tables 1 & 2 which provide
projected monthly average time commitments needed to complete the work based on
past performance. The hourly rate is $115 and is fixed for the duration of this
contract as a continued professional courtesy to the City.

ACOE SAND REPLENISHMENT CAPITAL IMPROVEMENT PROGRAM
U.S. Army Corps of Engineers 50-Year Coastal Storm Reduction Project
e Project management for PED including coordination and support pre-
construction monitoring requirements anticipated to begin in Fall 2021 and
completed in Fall 2022.
e Regular/ongoing project conference/management calls, emails and other
related communications in support of the PED and construction phase.
e Coordination with Project Team including City Staff, City of Encinitas Staff,
USACE and State Parks Staff and other as needed.
e Coordination on federal and State funding requests and grants with State
Parks and City and work in kind credit request reimbursements.
e Coordination to develop the Construction phase Project Partnership
Agreement, Design and Cost Share agreements and construction PMP /
workplan including permitting and environmental support.

Coastal Program Management

e Participation at Staff Subgroup meetings for SANDAG Shoreline Preservation
Working Group and SANDAG Shoreline Preservation Working Group.

e Beach profile coordination and monitoring support with Coastal Frontiers.

e Prepare CIP Staff Report bi-monthly updates & Shorelines quarterly updates
and FY Council Workplan updates as needed.

e Participation in League of California Cities - Coastal Cities Issues Group.

e Other tasks as requested by City Staff.

Sand Compatibility and Opportunistic Use Program (SCOUP)
¢ |dentification of potential candidate projects in the City and region.

Summit Environmental Group, Inc.
Cell: 760-845-8028 = Office: 760-804-8144 = Facsimile: 760-804-9744



e Coordination with City and applicants on regulatory permit requirements.
Coordination with applicants to prepare Sampling and Analysis Programs
(SAPs) to determine suitability of export for beach replenishment.
Coordination of SAP Results (SAPR) report to refine project details
Coordination of Pre-project notification report (PNR) for details and logistics
Coordination with SCOUP permitting agencies regarding PNR

Support City monitoring requirements and City monitoring efforts

SCOUP project implementation; post-construction monitoring and reporting.
Permit renewal to be initiated in FY 22 prior to permit expiration dates in 2023

LOCAL COASTAL PROGRAM CAPITAL IMPROVEMENT PROGRAM
Local Coastal Program, Local Implementation Plan and LUP Amendment

e Coordination with City Staff on LIP revisions to text and exhibits to ensure IP
is implemented consistent with the Certified LUP.

e Preparation of updated public review draft and final approval Draft IP

e CCC submittal and processing of City adopted Draft IP.

e Coordination with City Staff and CCC on processing a bundled LUP
Amendment to update the Chapter 3 ESHA map/texts and Chapter 5 land
use, zoning and overlay exhibits.

e Various LCP-related Work Plan task implementation items.

e Other related LCP compliance and review tasks as needed.

TABLE 1: CIP PROJECT SUPPORT
FY 2021-2022

Average Annual
Programs and Projects Monthly Fee
Hours/Fee
ACOE Sand Replenishment CIP
e ACOE Shoreline Protection Project 40/ $4,600 $55,200
e Coastal Program Management 16/ $1,840 $22,080
e SCOUP 8/$920 $11,040
Local Coastal Program CIP 32/%$3,680 $44,160
Total 96 /%$11,040 | $132,480

TABLE 2: CIP PROJECT SUPPORT
FY 2022-2023

Average Annual
Programs and Projects Monthly Fee
Hours/Fee
ACOE Sand Replenishment CIP
e ACOE Shoreline Protection Project 40 / $4,600 $55,200
e Coastal Program Management 16/ $1,840 $22,080
e SCOUP 8 /%920 $11,040
Local Coastal Program CIP 32/%3,680 $44,160
Total 96 /%$11,040 | $132,480

Summit Environmental Group, Inc.
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AS - NEEDED PLANNING SERVICES SUPPORT

As requested for budget planning purposes for Fiscal Year 2021-2022 and FY 2022-
2023, | have prepared a list of professional services / planning staff support tasks that
we provide to the City of Solana Beach. The list of programs and tasks is followed by
Table 3 that provides anticipated monthly average hours consistent with past efforts.
The hourly rate for these services is $115 and remains fixed for the duration of this
contract as a continued professional courtesy to the City.

Professional services including project discretionary permit application processing,
developer-deposit and City sponsored project CEQA documentation will continue to
be available to the City as part of this agreement or under a separate agreement.

e Support City Planning and Engineering/Public Works Staff in determining
CEQA compliance needs for CIP, current or advanced planning projects.

e Preparation of CEQA documentation for City projects such as the Marine
Safety Center redevelopment project and others as assigned.

e As-needed support for City Staff in processing current planning projects as
directed by Staff, the Community Development Director or City Manager.

e Coordinate with City Engineer and Third-Party Geotechnical reviewer on
pending projects and review of Staff Reports, resolutions and presentations.

e City Council Meetings, Staff Reports and presentations related to the projects
as outlined in this scope of work and as assigned.

e Other tasks as requested by the City.

TABLE 3: AS-NEEDED / ADJUNCT PLANNING STAFF SUPPORT SERVICES
FY 2021-2023

Average Annual
Hours Per Fee
Month
Planning Services FY 2021-2022 12 $16,560
Planning Services FY 2022-2023 12 $16,560

Summit Environmental Group, Inc.
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City of Solana Beach

PROFESSIONAL SERVICES AGREEMENT

FOR TELECOMMUNICATION CONSULTING SERVICES

THIS Professional Services Agreement (‘AGREEMENT”) is made and entered into this 1st day of
July, 2021 by and between the CITY OF SOLANA BEACH, a municipal corporation (“CITY”), and, Telecom
Law Firm, PC, a California Corporation, (“CONSULTANT”) (collectively “PARTIES”).

WHEREAS, the CITY desires to employ a CONSULTANT to furnish professional
telecommunication consulting services (“PROFESSIONAL SERVICES”) for various wireless
communication facilities permit applications on an as needed basis as outline in Exhibit A: Scope of
Services (“PROJECT”); and

WHEREAS, the CITY has determined that CONSULTANT is qualified by experience and ability
to perform the services desired by CITY, and CONSULTANT is willing to perform such services; and

WHEREAS, CONSULTANT will conduct all the work as describped and detailed in this
AGREEMENT to be provided to the CITY.

NOW, THEREFORE, the PARTIES hereto mutually covenant and agree with each other as
follows:

1. PROFESSIONAL SERVICES.

1.1. Scope of Services. The CONSULTANT shall perform the PROFESSIONAL SERVICES as set
forth in the written Scope of Services, attached as Exhibit “A” Scope of Services and Fee, at the
direction of the CITY. CITY shall provide CONSULTANT access to appropriate staff and
resources for the coordination and completion of the projects under this AGREEMENT.

1.2.  Project Coordinator. The Community Development Director is hereby designated as the
Project Coordinator for CITY and will monitor the progress and execution of this AGREEMENT.
CONSULTANT shall assign a single Project Director to provide supervision and have overall
responsibility for the progress and execution of this AGREEMENT for CONSULTANT. Jonathan
Kramer is hereby designated as the Project Director for CONSULTANT.

1.3. City Modification of Scope of Services. CITY may order changes to the Scope of Services
within the general scope of this AGREEMENT consisting of additions, deletions, or other
revisions. If such changes cause a change in the CONSULTANT’s cost of, or time required for,
completion of the Scope of Services, an equitable adjustment to CONSULTANT’s compensation
and/or contract time shall be made, subject to the CITY’S approval. All such changes to the
scope, schedule, or compensation shall be authorized in writing, executed by CONSULTANT
and CITY.

2. DURATION OF AGREEMENT.

2.1. Term. The term of this AGREEMENT shall be for a period of one (1) year beginning from the
date of execution of the AGREEMENT. Time is of the essence in the performance of work under
this AGREEMENT, unless otherwise specified.

2.2. Extensions. [X] If marked, the CITY shall have the option to extend the AGREEMENT for four
(4) additional one (1) year periods or parts thereof for an open-ended amount, funded by pass-
through fees collected from property owners at the time of project application submittal per
AGREEMENT year. Extensions shall be in the sole discretion of the City Manager and shall be
based upon CONSULTANT’s satisfactory past performance, CITY needs, and appropriation of
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2.3.

2.4.

2.5.

2.6.

funds by the City Council. The CITY shall give written notice to CONSULTANT prior to exercising
the option.

Delay. Any delay occasioned by causes beyond the control of CONSULTANT may merit an
extension of time for the completion of the Scope of Services. When such delay occurs,
CONSULTANT shall immediately notify the Project Coordinator in writing of the cause and the
extent of the delay, whereupon the Project Coordinator shall ascertain the facts and the extent
of the delay and grant an extension of time for the completion of the PROFESSIONAL
SERVICES when justified by the circumstances.

City’s Right to Terminate for Default. Should CONSULTANT be in material default of any
covenant or condition hereof, CITY may immediately terminate this AGREEMENT for cause if
CONSULTANT fails to cure the default within ten (10) calendar days of receiving written notice
of the default.

City’s Right to Terminate without Cause. Without limiting its rights in the event of
CONSULTANT’s default, CITY may terminate this AGREEMENT, without cause, by giving
written notice to CONSULTANT. Such termination shall be effective upon receipt of the written
notice. CONSULTANT shall be compensated for all effort and material expended on behalf of
CITY under the terms of this AGREEMENT, up to and including the effective date of termination.
All personal property remaining in CITY facilities or on CITY property thirty (30) days after the
expiration or termination of this AGREEMENT shall be, at CITY’s election, considered the
property of CITY.

Consultant may terminate this AGREEMENT, without cause by giving thirty (30) days’ notice to
CITY. Consultant may, at its election, terminate or suspend performance under this
AGREEMENT should CITY be in default of any covenant or condition hereof if CITY fails to cure
the default within ten (10) calendar days of receiving written notice of default. The time to perform
services under this AGREEMENT shall be extended for any period of suspension.

3. COMPENSATION.

3.1.

3.2.

3.3.

Total Amount. The total cost for all work described in the Scope of Services and Fee (Exhibit
“A”) shall be for an open-ended amount, funded by pass-through fees collected from the property
owners at the time of application submittal. CONSULTANT shall bill the CITY for work provided
and shall present a written request for such payment monthly.

Additional Services. CITY may, as the need arises or in the event of an emergency, request
additional services of CONSULTANT. Should such additional services be required, CITY and
CONSULTANT shall agree to the cost prior to commencement of these services in writing,
executed by CONSULTANT and CITY.

Costs. Any costs billed to the CITY shall be in accordance with any terms negotiated and
incorporated herein as part of Exhibit “A” Scope of Services and Fee.

4. INDEPENDENT CONTRACTOR.

4.1.

4.2

CONSULTANT is, for all purposes arising out of this AGREEMENT, an independent contractor.
The CONSULTANT has and shall retain the right to exercise full control and supervision of all
persons assisting the CONSULTANT in the performance of said services hereunder, the CITY
only being concerned with the finished results of the work being performed. Neither
CONSULTANT nor CONSULTANT’s employees shall in any event be entitled to any benefits to
which CITY employees are entitled, including, but not limited to, overtime, retirement benefits,
workers’ compensation benefits, injury leave or other leave benefits. CONSULTANT is solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

PERS Eligibility Indemnification. In the event that CONSULTANT’s employee providing services
under this Agreement claims or is determined by a court of competent jurisdiction or the California
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Public Employees Retirement System (PERS) to be eligible for enrollment in PERS of the CITY,
Contractor shall indemnify, defend, and hold harmless CITY for the payment of any employer
and employee contributions for PERS benefits on behalf of the employee as well as for payment
of any penalties and interest on such contributions which would otherwise be the responsibility
of the CITY. Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONSULTANT’s employees providing service under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any claims to, any
compensation and benefit including but not limited to eligibility to enroll in PERS as an employee
of CITY and entitlement to any contributions to be paid by CITY for employer contributions and/or
employee contributions for PERS benefits. This is a continuing obligation that survives the
termination of this contract.

5. STANDARD OF PERFORMANCE.

While performing the PROFESSIONAL SERVICES, CONSULTANT shall exercise the reasonable
professional care and skill customarily exercised by reputable members of CONSULTANT’s profession
practicing in the metropolitan Southern California Area, and will use reasonable diligence and best judgment
while exercising its professional skill and expertise.

6. WARRANTY OF CONSULTANT’S LICENSE.

CONSULTANT warrants that CONSULTANT is properly licensed with the applicable government
agency(ies) for any PROFESSIONAL SERVICES that require a license. If the CONSULTANT lacks such
license, this AGREEMENT is void and of no effect.

7. AUDIT OF RECORDS.

7.1.

7.2.

At any time during normal business hours and as often as may be deemed reasonably necessary
the CONSULTANT shall make available to a representative of CITY for examination all of its
records with respect to all matters covered by this AGREEMENT and shall permit CITY to audit,
examine and/or reproduce such records. CONSULTANT shall retain such financial and program
service records for at least four (4) years after termination or final payment under this
AGREEMENT.

The CONSULTANT shall include the CITY's right under this section in any and all of their
subcontracts, and shall ensure that these sections are binding upon all subcontractors.

8. CONFIDENTIALITY AND SECURITY.

8.1.

8.2.

Confidential Work Product. All professional services performed by CONSULTANT, including
but not limited to all drafts, data, correspondence, proposals, reports, research and estimates
compiled or composed by CONSULTANT, pursuant to this AGREEMENT, are for the sole use
of the CITY, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the CITY. This provision does not
apply to information that (a) was publicly known, or otherwise known to CONSULTANT, at the
time that it was disclosed to CONSULTANT by the CITY, (b) subsequently becomes publicly
known through no act or omission of CONSULTANT, (c) otherwise becomes known to
CONSULTANT other than through disclosure by the CITY, or (d) is required to be disclosed by
court order or other legal demand requiring disclosure, in which case, CONSULTANT shall notify
CITY in writing as soon as possible and before responding to such court order or legal demand.
Except for any subcontractors that may be allowed upon prior agreement, neither the documents
nor their contents shall be released to any third party without the prior written consent of the
CITY. The sole purpose of this section is to prevent disclosure of CITY’s confidential and
proprietary information by CONSULTANT or subcontractors.

Confidentiality. Both parties recognize that their respective employees and agents, in the
course of performance of this AGREEMENT, may be exposed to confidential information and
that disclosure of such information could violate the rights of private individuals and entities,
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8.3.

including the parties and third parties. Confidential information is nonpublic information that a
reasonable person would believe to be confidential and includes, without limitation, personal
identifying information (e.g., social security numbers) and trade secrets, each as defined by
applicable state law, and all other information protected by applicable law (“Confidential
Information”). The party receiving Confidential Information (“Receiving Party”) of the other
(“Disclosing Party”) shall not, and shall cause its employees and agents who are authorized to
receive Confidential Information, not to, use Confidential Information for any purpose except as
necessary to implement, perform or enforce this AGREEMENT or comply with its legal
obligations. Receiving Party will use the same reasonable efforts to protect the Confidential
Information of Disclosing Party as it uses to protect its own proprietary information and data. The
Receiving Party will not disclose or release Confidential Information to any third person without
the prior written consent of the Disclosing Party, except for where required by law or for
authorized employees or agents of the Receiving Party. Prior to disclosing the Confidential
Information to its authorized employees or agents, Receiving Party shall inform them of the
confidential nature of the Confidential Information and require them to abide by the terms of this
AGREEMENT. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers
any improper use or disclosure of Confidential Information and will promptly commence all
reasonable efforts to investigate and correct the causes of such improper use or disclosure. If
Receiving Party believes the Confidential Information must be disclosed under applicable law,
Receiving Party may do so provided that, to the extent permitted by law, the other party is given
a reasonable notice and opportunity to contest such disclosure or obtain a protective order.
Confidential Information does not include information that: (i) is or becomes known to the public
without fault or breach of the Receiving Party; (ii) the Disclosing Party regularly discloses to third
parties without restriction on disclosure; or (iii) the Receiving Party obtains from a third party
without restriction on disclosure and without breach of a non-disclosure obligation. Confidential
Information does not include any information that is required to be provided to the public pursuant
to the laws of the United States and/or California such as the California Public Records Act, due
to the nature of CITY being a local governmental agency. The non-disclosure and non-use
obligations of this AGREEMENT will remain in full force with respect to each item of Confidential
Information for a period of ten (10) years after the Receiving Party’s receipt of that item.

Security.

8.3.1. Implementation. CONSULTANT shall implement commercially reasonable
administrative, technical and physical safeguards designed to: (i) ensure the security
and confidentiality of data and information provided by the CITY or used in
connection with providing services under this AGREEMENT, including data or
information about third parties (“CITY’S Data”); (ii) protect against any anticipated
threats or hazards to the security or integrity of CITY’S Data; and (iii) protect against
unauthorized access to or use of CITY’S Data. CONSULTANT shall review and test
such safeguards on no less than an annual basis.

8.3.2. Network. If CONSULTANT makes CITY’S Data accessible through the Internet or
other networked environment, CONSULTANT shall be solely responsible for all
aspects of Internet use, and shall maintain, in connection with the operation or use
of CITY’S Data, adequate technical and procedural access controls and system
security requirements and devices, necessary for data privacy, confidentiality,
integrity, authorization, authentication and non-repudiation and virus detection and
eradication.

8.3.3. Personal Data. If CONSULTANT processes or otherwise has access to any
personal data or personal information on CITY’s behalf when performing
CONSULTANT’s services and obligations under this AGREEMENT, then: (i) CITY
shall be the data controller (where “data controller” means an entity which alone or
jointly with others determines purposes for which and the manner in which any
personal data are, or are to be, processed) and CONSULTANT shall be a data
processor (where “data processor’” means an entity which processes the data only
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on behalf of the data controller and not for any purposes of its own); (ii) CITY shall
ensure that it has obtained all necessary consents and it is entitled to transfer the
relevant personal data or personal information to CONSULTANT so that
CONSULTANT may lawfully use, process and transfer the personal data and
personal information in accordance with this AGREEMENT on CITY’s behalf in order
for CONSULTANT to provide the services and perform its other obligations under
this AGREEMENT; (iii) CONSULTANT shall process the personal data and personal
information only in accordance with any lawful and reasonable instructions given by
CITY from time to time and in accordance with the terms of this AGREEMENT; and
(iv) each party shall take appropriate technical and organizational measures against
unauthorized or unlawful processing of the personal data and personal information
or its accidental loss, destruction or damage so that, having regard to the state of
technological development and the cost of implementing any measures, the
measures taken ensure a level of security appropriate to the harm that might result
from such unauthorized or unlawful processing or accidental loss, destruction or
damage in relation to the personal data and personal information and the nature of
the personal data and personal information being protected. If necessary, the parties
will cooperate to document these measures taken.

8.3.4. Information Security. CONSULTANT represents and warrants that its collection,
access, use, storage, disposal and disclosure of Confidential Information accessed
and/or collected from CITY does and will comply with all applicable federal and state
privacy and data protection laws. In the event of any security breach, CONSULTANT
shall: (a) Provide CITY with the name and contact information for an employee who
shall serve as CITY’s primary security contact and shall be available to assist CITY
twenty-four (24) hours per day, seven (7) days per week as a contact in resolving
obligations associated with a security breach; and (b) Notify CITY of a security breach
as soon as practicable, but no later than twenty-four (24) hours after CONSULTANT
becomes aware of it. Immediately following CONSULTANT’s notification to CITY of
a security breach, the parties shall coordinate with each other to investigate the
security breach. CONSULTANT agrees to fully cooperate with CITY in CITY’s
handling of the matter. CONSULTANT shall use best efforts to immediately remedy
any security breach and prevent any further security breach at CONSULTANT’s own
expense in accordance with applicable privacy rights, laws, regulations and
standards. CONSULTANT agrees to provide, at its expense, up to one year of credit
monitoring services to third parties impacted by any data breach involving the loss of
personally identifiable information.

8.4. Indemnity. CONSULTANT shall defend (with counsel acceptable to CITY), indemnify and hold
CITY harmless from and against all claims, actions, proceedings, losses, costs (including
attorney fees and other charges), liabilities, damages, judgments, settlements, and court
awarded attorney’s fees resulting from, arising out of or related to a security or data breach
unless the breach is proven to be caused solely by CITY. The terms of this section shall survive
termination of this AGREEMENT. For purposes of this provision, “security breach” means any
act or omission that compromises either the security, confidentiality, or integrity of Confidential
Information or the physical, technical, administrative or organizational safeguards put in place by
CONSULTANT or any authorized persons that relate to the protection of the security,
confidentiality or integrity of Confidential Information or a breach or alleged breach of this
AGREEMENT relating to such privacy practices or privacy obligations imposed by any applicable
law.

8.5. Notice and Remedy of Breaches. Each party shall promptly give notice to the other of any
actual or suspected breach by it of any of the provisions of Section 8 of this AGREEMENT,
whether or not intentional, and the breaching party shall, at its expense, take all steps reasonably
requested by the other party to prevent or remedy the breach.
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8.6. Enforcement. Each party acknowledges that any breach of any of the provisions of Section 8
of this AGREEMENT may resultin irreparable injury to the other for which money damages would
not adequately compensate. |If there is a breach, then the injured party shall be entitled, in
addition to all other rights and remedies which it may have, to have a decree of specific
performance or an injunction issued by any competent court, requiring the breach to be cured or
enjoining all persons involved from continuing the breach.

9. CONFLICTS OF INTEREST.

9.1. CONSULTANT shall at all times comply with all federal, state and local conflict of interest laws,
regulations, and policies applicable to public contracts and procurement practices, including but
not limited to California Government Code Section 81000 et seq. (Political Reform Act) and
Section 1090 et seq. CONSULTANT shall immediately disqualify itself and shall not use its official
position to influence in any way any matter coming before the CITY in which the CONSULTANT
has a financial interest as defined in Government Code Section 87103. CONSULTANT
represents that it has no knowledge of any financial interests which would require it to disqualify
itself from any matter on which it might perform services for the CITY.

9.2. If, in performing the PROFESSIONAL SERVICES set forth in this AGREEMENT, the
CONSULTANT makes, or participates in, a “governmental decision” as described in Title 2,
Section 18700.3(a) of the California Code of Regulations, or performs the same or substantially
all the same duties for the CITY that would otherwise be performed by a CITY employee holding
a position specified in the department's conflict of interest code, the CONSULTANT shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the CONSULTANT's relevant financial interests.

9.3. X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act. Specifically, the CONSULTANT shall file a Fair Political Practices
Commission Form 700 (Assuming Office Statement) within thirty (30) calendar days of the CITY’s
determination that the CONSULTANT is subject to a conflict of interest code. The CONSULTANT
shall also file a Form 700 (Annual Statement) on or before April 1 of each year of the
AGREEMENT, disclosing any financial interests held during the previous calendar year for which
the CONSULTANT was subject to a conflict of interest code.

9.4. CITY represents that pursuant to California Government Code Section 1090 et seq., none of its
elected officials, officers, or employees has an interest in this AGREEMENT.

10. DISPOSITION AND OWNERSHIP OF DOCUMENTS.

10.1. All documents, data, studies, drawings, maps, models, photographs and reports prepared by
CONSULTANT under this AGREEMENT, whether paper or electronic, shall become the property
of CITY for use with respect to this PROJECT, and shall be turned over to the CITY upon
completion of the PROJECT or any phase thereof, as contemplated by this AGREEMENT.

10.2. Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the right
to reproduce, all written material, drawings, plans, specifications or other work prepared under
this AGREEMENT, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

10.3. Other than as stated in sections 10.1 and 10.2 above, each party acknowledges and agrees that
each party is the sole and exclusive owner of all right, title and interest in and to its other services,
products, software, source and object code, specifications, designs, techniques, concepts,
improvements, discoveries, and inventions, including all intellectual property rights thereto,
including without limitation and modifications, improvements or derivative works thereof, created
prior to, or independently, during the term of this Agreement. This Agreement does not affect
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the ownership of each party’s pre-existing, intellectual property. Each party further
acknowledges that it acquires no rights under this Agreement to the other party’s pre-existing
intellectual property, other than any limited right explicitly ranted in this Agreement under section
10.1 and 10.2.

11. INSURANCE

11.1.

11.2.

11.3.

CONSULTANT shall procure and maintain for the duration of the AGREEMENT insurance
against claims for injuries to persons or damages to property which may arise from or in
connection with the performance of the work hereunder and the results of that work by the
CONSULTANT, their agents, representatives, employees or subcontractors. Insurance shall be
placed with insurers with a current A.M. Best’s rating of no less than “A” and “VII” unless
otherwise approved in writing by the CITY’s Risk Manager.

CONSULTANT’s liabilities, including but not limited to CONSULTANT’s indemnity obligations,
under this AGREEMENT, shall not be deemed limited in any way to the insurance coverage
required herein. All policies of insurance required hereunder must provide that the CITY is
entitled to thirty (30) days prior written notice of cancellation or non-renewal of the policy or
policies, or ten (10) days prior written notice for cancellation due to non-payment of premium.
Maintenance of specified insurance coverage is a material element of this AGREEMENT.

Types and Amounts Required. CONSULTANT shall maintain, at minimum, the following
insurance coverage for the duration of this AGREEMENT:

11.3.1. XICommercial General Liability (CGL). If checked the CONSULTANT shall
maintain CGL Insurance written on an ISO Occurrence form or equivalent providing
coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1,000,000.00 per occurrence and subject
to an annual aggregate of $2,000,000.00. There shall be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs. insured
claims or contractual liability. All defense costs shall be outside the limits of the policy.

11.3.2. XlCommercial Automobile Liability. If checked the CONSULTANT shall maintain
Commercial Automobile Liability Insurance for all of the CONSULTANT's
automobiles including owned, hired and non-owned automobiles, automobile
insurance written on an 1SO form CA 00 01 12 90 or a later version of this form or an
equivalent form providing coverage at least as broad for bodily injury and property
damage for a combined single limit of $1,000,000.00 per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

11.3.3. XlWorkers' Compensation. If checked the CONSULTANT shall maintain Worker's
Compensation insurance for all of the CONSULTANT's employees who are subject
to this AGREEMENT and to the extent required by applicable state or federal law, a
Workers' Compensation policy providing at minimum $1,000,000.00 employers'
liability coverage. The CONSULTANT shall provide an endorsement that the insurer
waives the right of subrogation against the CITY and its respective elected officials,
officers, employees, agents and representatives.

11.3.4. XProfessional Liability. If checked the CONSULTANT shall also maintain
Professional Liability (errors and omissions) coverage with a limit of $1,000,000 per
claim and $2,000,000 annual aggregate. The CONSULTANT shall ensure both that
(1) the policy retroactive date is on or before the date of commencement of the Scope
of Services; and (2) the policy will be maintained in force for a period of three years
after substantial completion of the Scope of Services or termination of this
AGREEMENT whichever occurs last. The CONSULTANT agrees that for the time
period defined above, there will be no changes or endorsements to the policy that
increase the CITY's exposure to loss. All defense costs shall be outside the limits of
the policy.
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11.3.5. [ICyber Liability. If checked the CONSULTANT shall also maintain Cyber Liability
coverage on an occurrence basis with a limit of $2,000,000 per occurrence or claim
and $2,000,000 annual aggregate. Coverage shall be sufficiently broad to respond
to the duties and obligations as are undertaken by CONSULTANT in this
AGREEMENT and shall include claims involving infringement of intellectual property,
infringement of copyright, trademark, trade dress, invasion of privacy violations,
information theft, damage to or destruction of electronic information, release of
private information, alteration of electronic information, extortion and network
security. The policy shall provide coverage for breach response costs as well as
regulatory fines and penalties as well as credit monitoring expenses with limits
sufficient to respond to such obligations. All defense costs shall be outside the limits
of the policy.

11.4. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions are the
responsibility of the CONSULTANT and must be declared to and approved by the CITY. At the
option of the CITY, either (1) the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects the CITY, its officers, officials, employees and volunteers, or (2) the
CONSULTANT shall provide a financial guarantee satisfactory to the CITY guaranteeing
payment of losses and related investigations, claim administration, and defense expenses.

11.5. Additional Required Provisions. The commercial general liability and automobile liability
policies shall contain, or be endorsed to contain, the following provisions:

11.5.1. The CITY, its officers, officials, employees, and representatives shall be named as
additional insureds. The CITY's additional insured status must be reflected on
additional insured endorsement form (20 10 1185 or 20 10 1001 and 20 37 1001)
which shall be submitted to the CITY.

11.5.2. The policies are primary and non-contributory to any insurance that may be carried
by the CITY, as reflected in an endorsement which shall be submitted to the CITY.

11.6. Verification of Coverage. CONSULTANT shall furnish the CITY with original certificates and
amendatory endorsements effecting coverage required by this Section 11. The endorsement
should be on forms provided by the CITY or on other than the CITY’s forms provided those
endorsements conform to CITY requirements. All certificates and endorsements are to be
received and approved by the CITY before work commences. The CITY reserves the right to
require complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications at any time.

12. INDEMNIFICATION.

CONSULTANT agrees to indemnify, defend (with counsel acceptable to CITY), and hold harmless the CITY,
and its officers, officials, agents and employees from any and all claims, demands, costs or liabilities that
arise out of, or pertain to, or relate to the negligence, recklessness, or willful misconduct of CONSULTANT,
its employees, agents, and subcontractors in the performance of or failure to perform services or obligations
under this AGREEMENT. CONSULTANT’s duty to indemnify under this section shall not include liability for
damages for death or bodily injury to persons, injury to property, or other loss, damage or expense arising
from the sole negligence or willful misconduct by the CITY or its elected officials, officers, agents, and
employees. CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this AGREEMENT. The PARTIES expressly agree that any payment, attorney's fees, costs or expense CITY
incurs or makes to or on behalf of an injured employee under the CITY's self-administered workers'
compensation is included as a loss, expense, or cost for the purposes of this section, and that this section
will survive the expiration or early termination of this AGREEMENT.

13. SUBCONTRACTORS.

13.1. The CONSULTANT’s hiring or retaining of third parties (i.e. subcontractors) to perform services
related to the PROJECT is subject to prior approval by the CITY.
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13.2. All contracts entered into between the CONSULTANT and its subcontractor shall also provide
that each subcontractor shall obtain insurance policies which shall be kept in full force and effect
during any and all work on this PROJECT and for the duration of this AGREEMENT. The
CONSULTANT shall require the subcontractor to obtain, all policies described in Section 11 in
the amounts required by the CITY, which shall not be greater than the amounts required of the
CONSULTANT.

13.3. In any dispute between the CONSULTANT and its subcontractor, the CITY shall not be made a
party to any judicial or administrative proceeding to resolve the dispute. The CONSULTANT
agrees to defend and indemnify the CITY as described in Section 12 of this AGREEMENT should
the CITY be made a party to any judicial or administrative proceeding to resolve any such
dispute.

14. NON-DISCRIMINATION.

CONSULTANT shall not discriminate against any employee or applicant for employment because of sex,
race, color, age, religion, ancestry, national origin, military or veteran status, disability, medical condition,
genetic information, gender expression, marital status, or sexual orientation. CONSULTANT shall take
affirmative action to insure that applicants are employed and that employees are treated during employment
without regard to their sex, race, color, age, religion, ancestry, national origin, military or veteran status,
disability, medical condition, genetic information, gender expression, marital status, or sexual orientation and
shall make reasonable accommodation to qualified individuals with disabilities or medical conditions. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, transfer,
recruitment, or recruitment advertising, layoff or termination, rates of pay or other forms of compensation,
and selection for training, including apprenticeship. CONSULTANT agrees to post in conspicuous places
available to employees and applicants for employment any notices provided by CITY setting forth the
provisions of this non-discrimination clause.

15. NOTICES.

All communications to either party by the other party shall be delivered to the persons listed below. Any such
written communications by mail shall be conclusively deemed to have been received by the addressee five
(5) calendar days after the deposit thereof in the United States mail, postage prepaid and properly addressed
as noted below.

Joseph Lim, Community Development Director Jonathan Kramer, President
City of Solana Beach Telecom Law Firm, PC
635 S. Highway 101 2001 South Barrington Avenue, Ste. 306
Solana Beach, CA 92075 Los Angeles, CA 90025

16. ASSIGNABILITY.

This AGREEMENT and any portion thereof shall not be assigned or transferred, nor shall any of the
CONSULTANT’s duties be delegated or sub-contracted, without the express written consent of the CITY.

17. RESPONSIBILITY FOR EQUIPMENT.

CITY shall not be responsible nor held liable for any damage to persons or property consequent upon the
use, misuse, or failure of any equipment used by CONSULTANT or any of CONSULTANT’s employees or
subcontractors, even if such equipment has been furnished, rented, or loaned to CONSULTANT by CITY.
The acceptance or use of any such equipment by CONSULTANT, CONSULTANT’s employees, or
subcontractors shall be construed to mean that CONSULTANT accepts full responsibility for and agrees to
exonerate, indemnify and hold harmless CITY from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipment.
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18. CALIFORNIA LAW; VENUE.

This AGREEMENT shall be construed and interpreted according to the laws of the State of California. Any
action brought to enforce or interpret any portion of this AGREEMENT shall be brought in the county of San
Diego, California. CONSULTANT hereby waives any and all rights it might have pursuant to California Code
of Civil Procedure Section 394.

19. COMPLIANCE WITH LAWS.

The Consultant shall comply with all laws, ordinances, regulations, and policies of the federal, state, and
local governments applicable to this AGREEMENT whether now in force or subsequently enacted. This
includes maintaining a City of Solana Beach Business Certificate.

20. ENTIRE AGREEMENT.

This AGREEMENT sets forth the entire understanding of the PARTIES with respect to the subject matters
herein. There are no other understandings, terms or other agreements expressed or implied, oral or written,
except as set forth herein. No change, alteration, or modification of the terms or conditions of this
AGREEMENT, and no verbal understanding of the PARTIES, their officers, agents, or employees shall be
valid unless agreed to in writing by both PARTIES.

21. NO WAIVER.

No failure of either the City or the Consultant to insist upon the strict performance by the other of any
covenant, term or condition of this AGREEMENT, nor any failure to exercise any right or remedy consequent
upon a breach of any covenant, term, or condition of this AGREEMENT shall constitute a waiver of any such
breach of such covenant, term or condition.

22. SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of this AGREEMENT shall not render any other
provision unenforceable, invalid, or illegal.

23. DRAFTING AMBIGUITIES.

The PARTIES agree that they are aware that they have the right to be advised by counsel with respect to
the negotiations, terms and conditions of this AGREEMENT, and the decision of whether or not to seek
advice of counsel with respect to this AGREEMENT is a decision which is the sole responsibility of each
Party. This AGREEMENT shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the AGREEMENT.

24. CONFLICTS BETWEEN TERMS.

If an apparent conflict or inconsistency exists between the main body of this AGREEMENT and the Exhibits,
the main body of this AGREEMENT shall control. If a conflict exists between an applicable federal, state, or
local law, rule, regulation, order, or code and this AGREEMENT, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this AGREEMENT, the Exhibits, and
laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent requirement shall
control. Each Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this AGREEMENT.

25. EXHIBITS INCORPORATED.
All Exhibits referenced in this AGREEMENT are incorporated into the AGREEMENT by this reference.

26. SIGNING AUTHORITY.

26.1. The representative for each Party signing on behalf of a corporation, partnership, joint venture,
association, or governmental entity hereby declares that authority has been obtained to sign on
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behalf of the corporation, partnership, joint venture, association, or entity and agrees to hold the
other Party or PARTIES hereto harmless if it is later determined that such authority does not
exist.

26.2. []If checked, a proper notary acknowledgement of execution by CONSULTANT must be
attached.

27. WAIVER OF CONSEQUENTIAL DAMAGES.

Neither party shall have any claim or right against the other, whether in contract, warranty, tor (including
negligence), strict liability or otherwise, for any special, indirect, incidental, or consequential damages of any
king or nature, whatsoever, such as but not limited to loss of revenue, loss of profits on revenue, loss of
customers or contracts, loss of use of equipment or loss of data, work interruption, increased cost of work or
cost of any financing, howsoever, caused, even if same were reasonable foreseeable; provide, however, the
forgoing shall not apply to with respect to indemnity obligation under the AGREEMENT.

IN WITNESS WHEREOF, the PARTIES hereto have executed this AGREEMENT the day and year
first hereinabove written.

CITY OF SOLANA BEACH, a municipal CONSULTANT, a California Corporation
corporation
By: By:

City Manager, Gregory Wade Signature

Jonathan Kramer
President

ATTEST:

City Clerk. Angela Ivey

APPROVED AS TO CONTENT:

Joseph Lim, Community Development Director

APPROVED AS TO FORM:

City Attorney, Johanna N. Canlas
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EXHIBIT “A”
SCOPE OF SERVICES AND FEE
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Exhibit A
SCOPE OF WORK

Upon the request of the City of Solana Beach, Consultant will provide technical
and regulatory advice to City concerning applications for telecommunications
facilities as follows:

A. Wireless Siting Application Reviews:

At the City’s request and within Consultant’s expertise as a wireless site application
reviewer, Consultant will review wireless siting applications and provide the City
with a written analysis as described within the below sections.

1. Memorandum/Memoranda Content:
a. Completeness Review for Wireless Projects:

Upon receipt of a wireless application by the Consultant directly from the City,
Consultant will identify the regulatory classification under which the project should
be processed (i.e., Section 6409(a); SWF; standby power generator; major
modification; etc.). Also, conduct a completeness review of the wireless application
to evaluate its completeness with the City’s requirements and wireless policies. If
there are incomplete items, the Consultant will send the City a “Completeness
Review” by email or an attachment to an email. This portion of the work entails
reviewing all submitted wireless application materials to the City as well as federal
and state shot clock calculations.

b. Project Memorandum:

Once an application is determined by the City or deemed by law to be complete,
per the City’s request, Consultant may provide the following services:

i. Section 6409(a) Analysis: review section 6409(a) standards; draft analysis and
recommendations.

i. SWF Analysis: review SWF standards; draft analysis and recommendations.

iii. Power Generator Analysis: review power generator standards; draft analysis
and recommendations.

iv. Design Analysis: discuss design matters, if any, that may reduce the impact of
the proposed site configuration; compare proposed design for compliance with City
wireless ordinance and policy requirements; draft analysis and recommendations.



v. Alternative Sites Analysis: evaluate time, place, and manner considerations for
wireless sites; compare proposed location for compliance with City wireless
ordinance and policy requirements; draft analysis and recommendations.

vi. Radio Frequency FCC Compliance Analysis: assess the planned compliance
with federal radio frequency exposure guidelines established by the Federal
Communications Commission; draft analysis and recommendations.

2. Work Product Revision:

At City’s option, without an additional fee, Consultant shall prepare one revision or
one follow-up to the TLF work product. All subsequent revisions or follow-ups are
charged on an hourly basis per Exhibit B.

3. Consultation Time:

i. Consultant will provide consultation by telephone and/or through e-mail with the
City per project at no additional cost for the flat fee portion of each project.

ii. For any project where hourly charges apply (e.g., after the flat fee portion of a
project), hourly fees per Exhibit B for consultations via telephone and/or email will

apply.

Both parties to this Agreement agree that every wireless project is unique as to
location and design, and some projects may not proceed all the way to an approval
or denial, or the project at a given location may be moved by an applicant to a
different location. In those cases, an entirely new project review will be provided
under a separate project and fee.

B. Attendance at Meetings:

As requested by City, and subject to Consultant’s availability, Consultant will attend
meetings in person or by video link. For in-person meeting attendance travel time
will be billed from Consultant’s office to and back from the City.

C. General Consultation:

At the City’s request, Consultant will engage with the City about any non-privileged

communications within the competence of Consultant as determined by
Consultant in any form on a time available basis of Consultant.



Exhibit B
FEE SCHEDULE

The Consultant consults with and is responsible to the City. The City is responsible
payment of for Consultant invoices. Payment of Consultant’s invoices is not contingent
upon the City receiving any deposit or reimbursement from any party.

To allow the City to select those specific services desired on a flat fee(s) basis, or to have
a project fully reviewed on a flat fee basis, TLF offers our services as set out below. The
flat fees exclude hourly work such as meeting attendance as discussed below.

In all cases project hours are not reported by Consultant for flat fee portion of flat fee
projects. Consultant shall perform all flat-rate services as follows:

l. A La Carte Service Fees:
A. Services Provided on an A La Carte Basis

» Exhibit A(1)(a) Completeness Review for Wireless Projects for a fixed fee of
$1,600.00 per project.

« Exhibit A(1)(b)(i) Section 6409(a) Analysis for a fixed fee of $1,000.00 per project.
« Exhibit A(1)(b)(ii) SWF Analysis for a fixed fee of $1,0000.00 per project.

« Exhibit A(1)(b)(iii) Power Generator Analysis for a fixed fee of $1,200.00 per
project.

« Exhibit A(1)(b)(iv) Design Analysis for a fixed fee of $1,000.00 per project.

« Exhibit A(1)(b)(v) Alternative Sites Analysis for a fixed fee of $1,000.00 per
project.

* Exhibit A(1)(b)(vi) Radio Frequency FCC Compliance Analysis for a fixed fee of
$1,900.00 per project.

B. Services Provided on an All-Inclusive Basis

 Exhibit A(1)(a)(b)(i)(ii)(iii)(iv)(v) All Applicable sections for Completeness Review
for Wireless Projects; Section 6409(a) Analysis; SWF; Design Analysis; Alternative
Sites Analysis; and Radio Frequency FCC Compliance Analysis for a fixed fee of
$2,645.00 per project.



The City has the option to choose from any or all of the A La Carte services, or it
may select the All Inclusive Basis, which is discounted over the A La Carte
offerings.

Flat fee projects are billed to the City as a single unit on the first project invoice,
which is issued upon submission of Consultant’s first review work product. The flat
fee (and any subsequent hourly fees) are fully earned by and payable to
Consultant once the Consultant has provided its first review work product to the
City, even when the project is subsequently cancelled, abandoned, transferred to
a different location.

Il. Hourly Fees: Consultant shall perform all services, outside of the Flat Fee scope, and
all other extra services not described in the Scope of Work but mutually agreed upon by
City and Consultant, on an hourly fee basis as follows:

Personnel Rate:

Per Partner or Senior Project Manager $ 330

Per Associate/Of Counsel or Project Manager $ 280
Per Paralegal or Senior Project Assistant $ 195

Per Assistant or Project Assistant $ 95

All time is billed in 0.1-hour (6 minute) units rounded up to the next 0.1-hour unit.

There will not be any reimbursable expenses other than the travel expenses to and
from the city and the Consultant’s LA office.

3. Annual Fee Adjustment. There will not be an annual fee adjustment for the 5-
year term of this fee agreement.

4. Expenses: City will reimburse the Consultant for all ordinary costs and expenses
reasonably incurred by Consultant in performance of the services provided by
Consultant to City pursuant to this proposal.



Exhibit C
PROJECT TIME SCHEDULE

Due to FCC shot clock time limitations, all wireless projects must be submitted to
Consultant by the City in searchable PDF documents within two calendar days of
receipt by the City from the Applicant (excluding holidays and City closures).

Accordingly, Consultant urges City to enforce a wireless application requirement
that obligates the applicant to tender the entire wireless application, including all
exhibits and attachments, in searchable PDF format, as well as in paper form.

Consultant shall complete all of the services identified within the Scope of Work
the following timeline(s):

For work within Exhibit A section (A)(1)(a):
* nine (9) calendar days for an initial review of a wireless application that is
submitted by the applicant as a SWF or a standby-power generator; or

» twenty-one (21) calendar days for an initial review of a wireless application that
is submitted by the applicant as a Non-SWF; or

* nine (9) calendar days for a resubmittal review of a wireless application that was
deemed incomplete for either SWF or Non-SWF.

For work within Exhibit A section (A)(1)(b):

» fourteen (14) calendar days for project memorandums.



City of Solana Beach
PROFESSIONAL SERVICES AGREEMENT

FOR TELECOMMUNICATION CONSULTING SERVICES

THIS Professional Services Agreement (‘AGREEMENT”) is made and entered into this 1st day of
July, 2021 by and between the CITY OF SOLANA BEACH, a municipal corporation (“CITY”), and, Telecom
Law Firm, PC, a California Corporation, (“CONSULTANT”") (collectively “PARTIES”).

WHEREAS, the CITY desires to employ a CONSULTANT to furnish professional
telecommunication consulting services (“PROFESSIONAL SERVICES”) for City wireless facility
projects (“PROJECT”); and

WHEREAS, the CITY has determined that CONSULTANT is qualified by experience and ability
to perform the services desired by CITY, and CONSULTANT is willing to perform such services; and

WHEREAS, CONSULTANT will conduct all the work as describped and detailed in this
AGREEMENT to be provided to the CITY.

NOW, THEREFORE, the PARTIES hereto mutually covenant and agree with each other as
follows:

1. PROFESSIONAL SERVICES.

1.1. Scope of Services. The CONSULTANT shall perform the PROFESSIONAL SERVICES as set
forth in the written Scope of Services, attached as Exhibit “A” Scope of Services and Fee, at the
direction of the CITY. CITY shall provide CONSULTANT access to appropriate staff and
resources for the coordination and completion of the projects under this AGREEMENT.

1.2.  Project Coordinator. The Community Development Director is hereby designated as the
Project Coordinator for CITY and will monitor the progress and execution of this AGREEMENT.
CONSULTANT shall assign a single Project Director to provide supervision and have overall
responsibility for the progress and execution of this AGREEMENT for CONSULTANT. Jonathan
Kramer is hereby designated as the Project Director for CONSULTANT.

1.3. City Modification of Scope of Services. CITY may order changes to the Scope of Services
within the general scope of this AGREEMENT consisting of additions, deletions, or other
revisions. If such changes cause a change in the CONSULTANT’s cost of, or time required for,
completion of the Scope of Services, an equitable adjustment to CONSULTANT’s compensation
and/or contract time shall be made, subject to the CITY’S approval. All such changes to the
scope, schedule, or compensation shall be authorized in writing, executed by CONSULTANT
and CITY.

2. DURATION OF AGREEMENT.

2.1. Term. The term of this AGREEMENT shall be for a period of one (1) year beginning from the
date of execution of the AGREEMENT. Time is of the essence in the performance of work under
this AGREEMENT, unless otherwise specified.

2.2. Extensions. [X] If marked, the CITY shall have the option to extend the AGREEMENT for four
(4) additional one (1) year period(s) or parts thereof for an amount not to exceed $4,000 per
AGREEMENT year. Extensions shall be in the sole discretion of the City Manager and shall be
based upon CONSULTANT’s satisfactory past performance, CITY needs, and appropriation of
funds by the City Council. The CITY shall give written notice to CONSULTANT prior to exercising
the option.
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2.3.

2.4.

2.5.

2.6.

Delay. Any delay occasioned by causes beyond the control of CONSULTANT may merit an
extension of time for the completion of the Scope of Services. When such delay occurs,
CONSULTANT shall immediately notify the Project Coordinator in writing of the cause and the
extent of the delay, whereupon the Project Coordinator shall ascertain the facts and the extent
of the delay and grant an extension of time for the completion of the PROFESSIONAL
SERVICES when justified by the circumstances.

City’s Right to Terminate for Default. Should CONSULTANT be in material default of any
covenant or condition hereof, CITY may immediately terminate this AGREEMENT for cause if
CONSULTANT fails to cure the default within ten (10) calendar days of receiving written notice
of the default.

City’s Right to Terminate without Cause. Without limiting its rights in the event of
CONSULTANT’s default, CITY may terminate this AGREEMENT, without cause, by giving
written notice to CONSULTANT. Such termination shall be effective upon receipt of the written
notice. CONSULTANT shall be compensated for all effort and material expended on behalf of
CITY under the terms of this AGREEMENT, up to and including the effective date of termination.
All personal property remaining in CITY facilities or on CITY property thirty (30) days after the
expiration or termination of this AGREEMENT shall be, at CITY’s election, considered the
property of CITY.

Consultant may terminate this AGREEMENT, without cause by giving thirty (30) days’ notice to
CITY. Consultant may, at its election, terminate or suspend performance under this
AGREEMENT should CITY be in default of any covenant or condition hereof if CITY fails to cure
the default within ten (10) calendar days of receiving written notice of default. The time to perform
services under this AGREEMENT shall be extended for any period of suspension.

3. COMPENSATION.

3.1.

3.2.

3.3.

Total Amount. The total cost for all work described in the Scope of Services and Fee (Exhibit
“A”) shall not exceed four thousand dollars ($4,000) without prior written authorization from
CITY. CONSULTANT shall bill the CITY for work provided and shall present a written request
for such payment monthly.

Additional Services. CITY may, as the need arises or in the event of an emergency, request
additional services of CONSULTANT. Should such additional services be required, CITY and
CONSULTANT shall agree to the cost prior to commencement of these services in writing,
executed by CONSULTANT and CITY.

Costs. Any costs billed to the CITY shall be in accordance with any terms negotiated and
incorporated herein as part of Exhibit “A” Scope of Services and Fee.

4. INDEPENDENT CONTRACTOR.

4.1.

4.2

CONSULTANT is, for all purposes arising out of this AGREEMENT, an independent contractor.
The CONSULTANT has and shall retain the right to exercise full control and supervision of all
persons assisting the CONSULTANT in the performance of said services hereunder, the CITY
only being concerned with the finished results of the work being performed. Neither
CONSULTANT nor CONSULTANT’s employees shall in any event be entitled to any benefits to
which CITY employees are entitled, including, but not limited to, overtime, retirement benefits,
workers’ compensation benefits, injury leave or other leave benefits. CONSULTANT is solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

PERS Eligibility Indemnification. In the event that CONSULTANT’s employee providing services
under this Agreement claims or is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enroliment in PERS of the CITY,
Contractor shall indemnify, defend, and hold harmless CITY for the payment of any employer
and employee contributions for PERS benefits on behalf of the employee as well as for payment
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of any penalties and interest on such contributions which would otherwise be the responsibility
of the CITY. Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONSULTANT’s employees providing service under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any claims to, any
compensation and benefit including but not limited to eligibility to enroll in PERS as an employee
of CITY and entitlement to any contributions to be paid by CITY for employer contributions and/or
employee contributions for PERS benefits. This is a continuing obligation that survives the
termination of this contract.

5. STANDARD OF PERFORMANCE.

While performing the PROFESSIONAL SERVICES, CONSULTANT shall exercise the reasonable
professional care and skill customarily exercised by reputable members of CONSULTANT’s profession
practicing in the metropolitan Southern California Area, and will use reasonable diligence and best judgment
while exercising its professional skill and expertise.

6. WARRANTY OF CONSULTANT’S LICENSE.

CONSULTANT warrants that CONSULTANT is properly licensed with the applicable government
agency(ies) for any PROFESSIONAL SERVICES that require a license. If the CONSULTANT lacks such
license, this AGREEMENT is void and of no effect.

7. AUDIT OF RECORDS.

7.1.

7.2.

At any time during normal business hours and as often as may be deemed reasonably necessary
the CONSULTANT shall make available to a representative of CITY for examination all of its
records with respect to all matters covered by this AGREEMENT and shall permit CITY to audit,
examine and/or reproduce such records. CONSULTANT shall retain such financial and program
service records for at least four (4) years after termination or final payment under this
AGREEMENT.

The CONSULTANT shall include the CITY's right under this section in any and all of their
subcontracts, and shall ensure that these sections are binding upon all subcontractors.

8. CONFIDENTIALITY AND SECURITY.

8.1.

8.2.

Confidential Work Product. All professional services performed by CONSULTANT, including
but not limited to all drafts, data, correspondence, proposals, reports, research and estimates
compiled or composed by CONSULTANT, pursuant to this AGREEMENT, are for the sole use
of the CITY, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the CITY. This provision does not
apply to information that (a) was publicly known, or otherwise known to CONSULTANT, at the
time that it was disclosed to CONSULTANT by the CITY, (b) subsequently becomes publicly
known through no act or omission of CONSULTANT, (c) otherwise becomes known to
CONSULTANT other than through disclosure by the CITY, or (d) is required to be disclosed by
court order or other legal demand requiring disclosure, in which case, CONSULTANT shall notify
CITY in writing as soon as possible and before responding to such court order or legal demand.
Except for any subcontractors that may be allowed upon prior agreement, neither the documents
nor their contents shall be released to any third party without the prior written consent of the
CITY. The sole purpose of this section is to prevent disclosure of CITY’s confidential and
proprietary information by CONSULTANT or subcontractors.

Confidentiality. Both parties recognize that their respective employees and agents, in the
course of performance of this AGREEMENT, may be exposed to confidential information and
that disclosure of such information could violate the rights of private individuals and entities,
including the parties and third parties. Confidential information is nonpublic information that a
reasonable person would believe to be confidential and includes, without limitation, personal
identifying information (e.g., social security numbers) and trade secrets, each as defined by
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8.3.

applicable state law, and all other information protected by applicable law (“Confidential
Information”). The party receiving Confidential Information (“Receiving Party”) of the other
(“Disclosing Party”) shall not, and shall cause its employees and agents who are authorized to
receive Confidential Information, not to, use Confidential Information for any purpose except as
necessary to implement, perform or enforce this AGREEMENT or comply with its legal
obligations. Receiving Party will use the same reasonable efforts to protect the Confidential
Information of Disclosing Party as it uses to protect its own proprietary information and data. The
Receiving Party will not disclose or release Confidential Information to any third person without
the prior written consent of the Disclosing Party, except for where required by law or for
authorized employees or agents of the Receiving Party. Prior to disclosing the Confidential
Information to its authorized employees or agents, Receiving Party shall inform them of the
confidential nature of the Confidential Information and require them to abide by the terms of this
AGREEMENT. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers
any improper use or disclosure of Confidential Information and will promptly commence all
reasonable efforts to investigate and correct the causes of such improper use or disclosure. If
Receiving Party believes the Confidential Information must be disclosed under applicable law,
Receiving Party may do so provided that, to the extent permitted by law, the other party is given
a reasonable notice and opportunity to contest such disclosure or obtain a protective order.
Confidential Information does not include information that: (i) is or becomes known to the public
without fault or breach of the Receiving Party; (ii) the Disclosing Party regularly discloses to third
parties without restriction on disclosure; or (iii) the Receiving Party obtains from a third party
without restriction on disclosure and without breach of a non-disclosure obligation. Confidential
Information does not include any information that is required to be provided to the public pursuant
to the laws of the United States and/or California such as the California Public Records Act, due
to the nature of CITY being a local governmental agency. The non-disclosure and non-use
obligations of this AGREEMENT will remain in full force with respect to each item of Confidential
Information for a period of ten (10) years after the Receiving Party’s receipt of that item.

Security.

8.3.1. Implementation. CONSULTANT shall implement commercially reasonable
administrative, technical and physical safeguards designed to: (i) ensure the security
and confidentiality of data and information provided by the CITY or used in
connection with providing services under this AGREEMENT, including data or
information about third parties (“CITY’S Data”); (ii) protect against any anticipated
threats or hazards to the security or integrity of CITY’S Data; and (iii) protect against
unauthorized access to or use of CITY’S Data. CONSULTANT shall review and test
such safeguards on no less than an annual basis.

8.3.2. Network. If CONSULTANT makes CITY’S Data accessible through the Internet or
other networked environment, CONSULTANT shall be solely responsible for all
aspects of Internet use, and shall maintain, in connection with the operation or use
of CITY’S Data, adequate technical and procedural access controls and system
security requirements and devices, necessary for data privacy, confidentiality,
integrity, authorization, authentication and non-repudiation and virus detection and
eradication.

8.3.3. Personal Data. If CONSULTANT processes or otherwise has access to any
personal data or personal information on CITY’s behalf when performing
CONSULTANT'’s services and obligations under this AGREEMENT, then: (i) CITY
shall be the data controller (where “data controller” means an entity which alone or
jointly with others determines purposes for which and the manner in which any
personal data are, or are to be, processed) and CONSULTANT shall be a data
processor (where “data processor’” means an entity which processes the data only
on behalf of the data controller and not for any purposes of its own); (ii) CITY shall
ensure that it has obtained all necessary consents and it is entitled to transfer the
relevant personal data or personal information to CONSULTANT so that
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CONSULTANT may lawfully use, process and transfer the personal data and
personal information in accordance with this AGREEMENT on CITY’s behalf in order
for CONSULTANT to provide the services and perform its other obligations under
this AGREEMENT; (iii) CONSULTANT shall process the personal data and personal
information only in accordance with any lawful and reasonable instructions given by
CITY from time to time and in accordance with the terms of this AGREEMENT; and
(iv) each party shall take appropriate technical and organizational measures against
unauthorized or unlawful processing of the personal data and personal information
or its accidental loss, destruction or damage so that, having regard to the state of
technological development and the cost of implementing any measures, the
measures taken ensure a level of security appropriate to the harm that might result
from such unauthorized or unlawful processing or accidental loss, destruction or
damage in relation to the personal data and personal information and the nature of
the personal data and personal information being protected. If necessary, the parties
will cooperate to document these measures taken.

8.3.4. Information Security. CONSULTANT represents and warrants that its collection,
access, use, storage, disposal and disclosure of Confidential Information accessed
and/or collected from CITY does and will comply with all applicable federal and state
privacy and data protection laws. In the event of any security breach, CONSULTANT
shall: (a) Provide CITY with the name and contact information for an employee who
shall serve as CITY’s primary security contact and shall be available to assist CITY
twenty-four (24) hours per day, seven (7) days per week as a contact in resolving
obligations associated with a security breach; and (b) Notify CITY of a security breach
as soon as practicable, but no later than twenty-four (24) hours after CONSULTANT
becomes aware of it. Immediately following CONSULTANT’s notification to CITY of
a security breach, the parties shall coordinate with each other to investigate the
security breach. CONSULTANT agrees to fully cooperate with CITY in CITY’s
handling of the matter. CONSULTANT shall use best efforts to immediately remedy
any security breach and prevent any further security breach at CONSULTANT’s own
expense in accordance with applicable privacy rights, laws, regulations and
standards. CONSULTANT agrees to provide, at its expense, up to one year of credit
monitoring services to third parties impacted by any data breach involving the loss of
personally identifiable information.

8.4. Indemnity. CONSULTANT shall defend (with counsel acceptable to CITY), indemnify and hold
CITY harmless from and against all claims, actions, proceedings, losses, costs (including
attorney fees and other charges), liabilities, damages, judgments, settlements, and court
awarded attorney’s fees resulting from, arising out of or related to a security or data breach
unless the breach is proven to be caused solely by CITY. The terms of this section shall survive
termination of this AGREEMENT. For purposes of this provision, “security breach” means any
act or omission that compromises either the security, confidentiality, or integrity of Confidential
Information or the physical, technical, administrative or organizational safeguards put in place by
CONSULTANT or any authorized persons that relate to the protection of the security,
confidentiality or integrity of Confidential Information or a breach or alleged breach of this
AGREEMENT relating to such privacy practices or privacy obligations imposed by any applicable
law.

8.5. Notice and Remedy of Breaches. Each party shall promptly give notice to the other of any
actual or suspected breach by it of any of the provisions of Section 8 of this AGREEMENT,
whether or not intentional, and the breaching party shall, at its expense, take all steps reasonably
requested by the other party to prevent or remedy the breach.

8.6. Enforcement. Each party acknowledges that any breach of any of the provisions of Section 8
of this AGREEMENT may resultin irreparable injury to the other for which money damages would
not adequately compensate. |If there is a breach, then the injured party shall be entitled, in
addition to all other rights and remedies which it may have, to have a decree of specific
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performance or an injunction issued by any competent court, requiring the breach to be cured or
enjoining all persons involved from continuing the breach.

9. CONFLICTS OF INTEREST.

9.1. CONSULTANT shall at all times comply with all federal, state and local conflict of interest laws,
regulations, and policies applicable to public contracts and procurement practices, including but
not limited to California Government Code Section 81000 et seq. (Political Reform Act) and
Section 1090 et seq. CONSULTANT shall immediately disqualify itself and shall not use its official
position to influence in any way any matter coming before the CITY in which the CONSULTANT
has a financial interest as defined in Government Code Section 87103. CONSULTANT
represents that it has no knowledge of any financial interests which would require it to disqualify
itself from any matter on which it might perform services for the CITY.

9.2. If, in performing the PROFESSIONAL SERVICES set forth in this AGREEMENT, the
CONSULTANT makes, or participates in, a “governmental decision” as described in Title 2,
Section 18700.3(a) of the California Code of Regulations, or performs the same or substantially
all the same duties for the CITY that would otherwise be performed by a CITY employee holding
a position specified in the department's conflict of interest code, the CONSULTANT shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the CONSULTANT's relevant financial interests.

9.3. X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act. Specifically, the CONSULTANT shall file a Fair Political Practices
Commission Form 700 (Assuming Office Statement) within thirty (30) calendar days of the CITY’s
determination that the CONSULTANT is subject to a conflict of interest code. The CONSULTANT
shall also file a Form 700 (Annual Statement) on or before April 1 of each year of the
AGREEMENT, disclosing any financial interests held during the previous calendar year for which
the CONSULTANT was subject to a conflict of interest code.

9.4.  CITY represents that pursuant to California Government Code Section 1090 et seq., none of its
elected officials, officers, or employees has an interest in this AGREEMENT.

10. DISPOSITION AND OWNERSHIP OF DOCUMENTS.

10.1. All documents, data, studies, drawings, maps, models, photographs and reports prepared by
CONSULTANT under this AGREEMENT, whether paper or electronic, shall become the property
of CITY for use with respect to this PROJECT, and shall be turned over to the CITY upon
completion of the PROJECT or any phase thereof, as contemplated by this AGREEMENT.

10.2. Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the right
to reproduce, all written material, drawings, plans, specifications or other work prepared under
this AGREEMENT, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

10.3. Other than as stated in sections 10.1 and 10.2 above, each party acknowledges and agrees that
each party is the sole and exclusive owner of all right, title and interest in and to its other services,
products, software, source and object code, specifications, designs, techniques, concepts,
improvements, discoveries, and inventions, including all intellectual property rights thereto,
including without limitation and modifications, improvements or derivative works thereof, created
prior to, or independently, during the term of this Agreement. This Agreement does not affect
the ownership of each party’s pre-existing, intellectual property. Each party further
acknowledges that it acquires no rights under this Agreement to the other party’s pre-existing
intellectual property, other than any limited right explicitly ranted in this Agreement under section
10.1 and 10.2.
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11. INSURANCE

11.1.

11.2.

11.3.

CONSULTANT shall procure and maintain for the duration of the AGREEMENT insurance
against claims for injuries to persons or damages to property which may arise from or in
connection with the performance of the work hereunder and the results of that work by the
CONSULTANT, their agents, representatives, employees or subcontractors. Insurance shall be
placed with insurers with a current A.M. Best’s rating of no less than “A” and “VII” unless
otherwise approved in writing by the CITY’s Risk Manager.

CONSULTANTs liabilities, including but not limited to CONSULTANT’s indemnity obligations,
under this AGREEMENT, shall not be deemed limited in any way to the insurance coverage
required herein. All policies of insurance required hereunder must provide that the CITY is
entitled to thirty (30) days prior written notice of cancellation or non-renewal of the policy or
policies, or ten (10) days prior written notice for cancellation due to non-payment of premium.
Maintenance of specified insurance coverage is a material element of this AGREEMENT.

Types and Amounts Required. CONSULTANT shall maintain, at minimum, the following
insurance coverage for the duration of this AGREEMENT:

11.3.1. XICommercial General Liability (CGL). If checked the CONSULTANT shall
maintain CGL Insurance written on an ISO Occurrence form or equivalent providing
coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1,000,000.00 per occurrence and subject
to an annual aggregate of $2,000,000.00. There shall be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs. insured
claims or contractual liability. All defense costs shall be outside the limits of the policy.

11.3.2. XICommercial Automobile Liability. If checked the CONSULTANT shall maintain
Commercial Automobile Liability Insurance for all of the CONSULTANT's
automobiles including owned, hired and non-owned automobiles, automobile
insurance written on an 1SO form CA 00 01 12 90 or a later version of this form or an
equivalent form providing coverage at least as broad for bodily injury and property
damage for a combined single limit of $1,000,000.00 per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

11.3.3. XlWorkers' Compensation. If checked the CONSULTANT shall maintain Worker’s
Compensation insurance for all of the CONSULTANT's employees who are subject
to this AGREEMENT and to the extent required by applicable state or federal law, a
Workers' Compensation policy providing at minimum $1,000,000.00 employers'
liability coverage. The CONSULTANT shall provide an endorsement that the insurer
waives the right of subrogation against the CITY and its respective elected officials,
officers, employees, agents and representatives.

11.3.4. XProfessional Liability. If checked the CONSULTANT shall also maintain
Professional Liability (errors and omissions) coverage with a limit of $1,000,000 per
claim and $2,000,000 annual aggregate. The CONSULTANT shall ensure both that
(1) the policy retroactive date is on or before the date of commencement of the Scope
of Services; and (2) the policy will be maintained in force for a period of three years
after substantial completion of the Scope of Services or termination of this
AGREEMENT whichever occurs last. The CONSULTANT agrees that for the time
period defined above, there will be no changes or endorsements to the policy that
increase the CITY's exposure to loss. All defense costs shall be outside the limits of
the policy.

11.3.5. [ICyber Liability. If checked the CONSULTANT shall also maintain Cyber Liability
coverage on an occurrence basis with a limit of $2,000,000 per occurrence or claim
and $2,000,000 annual aggregate. Coverage shall be sufficiently broad to respond
to the duties and obligations as are undertaken by CONSULTANT in this
AGREEMENT and shall include claims involving infringement of intellectual property,
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infringement of copyright, trademark, trade dress, invasion of privacy violations,
information theft, damage to or destruction of electronic information, release of
private information, alteration of electronic information, extortion and network
security. The policy shall provide coverage for breach response costs as well as
regulatory fines and penalties as well as credit monitoring expenses with limits
sufficient to respond to such obligations. All defense costs shall be outside the limits
of the policy.

11.4. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions are the
responsibility of the CONSULTANT and must be declared to and approved by the CITY. At the
option of the CITY, either (1) the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects the CITY, its officers, officials, employees and volunteers, or (2) the
CONSULTANT shall provide a financial guarantee satisfactory to the CITY guaranteeing
payment of losses and related investigations, claim administration, and defense expenses.

11.5. Additional Required Provisions. The commercial general liability and automobile liability
policies shall contain, or be endorsed to contain, the following provisions:

11.5.1. The CITY, its officers, officials, employees, and representatives shall be named as
additional insureds. The CITY's additional insured status must be reflected on
additional insured endorsement form (20 10 1185 or 20 10 1001 and 20 37 1001)
which shall be submitted to the CITY.

11.5.2. The policies are primary and non-contributory to any insurance that may be carried
by the CITY, as reflected in an endorsement which shall be submitted to the CITY.

11.6. Verification of Coverage. CONSULTANT shall furnish the CITY with original certificates and
amendatory endorsements effecting coverage required by this Section 11. The endorsement
should be on forms provided by the CITY or on other than the CITY’s forms provided those
endorsements conform to CITY requirements. All certificates and endorsements are to be
received and approved by the CITY before work commences. The CITY reserves the right to
require complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications at any time.

12. INDEMNIFICATION.

CONSULTANT agrees to indemnify, defend (with counsel acceptable to CITY), and hold harmless the CITY,
and its officers, officials, agents and employees from any and all claims, demands, costs or liabilities that
arise out of, or pertain to, or relate to the negligence, recklessness, or willful misconduct of CONSULTANT,
its employees, agents, and subcontractors in the performance of or failure to perform services or obligations
under this AGREEMENT. CONSULTANT’s duty to indemnify under this section shall not include liability for
damages for death or bodily injury to persons, injury to property, or other loss, damage or expense arising
from the sole negligence or willful misconduct by the CITY or its elected officials, officers, agents, and
employees. CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this AGREEMENT. The PARTIES expressly agree that any payment, attorney's fees, costs or expense CITY
incurs or makes to or on behalf of an injured employee under the CITY's self-administered workers'
compensation is included as a loss, expense, or cost for the purposes of this section, and that this section
will survive the expiration or early termination of this AGREEMENT.

13. SUBCONTRACTORS.

13.1. The CONSULTANT’s hiring or retaining of third parties (i.e. subcontractors) to perform services
related to the PROJECT is subject to prior approval by the CITY.

13.2. All contracts entered into between the CONSULTANT and its subcontractor shall also provide
that each subcontractor shall obtain insurance policies which shall be kept in full force and effect
during any and all work on this PROJECT and for the duration of this AGREEMENT. The
CONSULTANT shall require the subcontractor to obtain, all policies described in Section 11 in
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the amounts required by the CITY, which shall not be greater than the amounts required of the
CONSULTANT.

13.3. In any dispute between the CONSULTANT and its subcontractor, the CITY shall not be made a
party to any judicial or administrative proceeding to resolve the dispute. The CONSULTANT
agrees to defend and indemnify the CITY as described in Section 12 of this AGREEMENT should
the CITY be made a party to any judicial or administrative proceeding to resolve any such
dispute.

14. NON-DISCRIMINATION.

CONSULTANT shall not discriminate against any employee or applicant for employment because of sex,
race, color, age, religion, ancestry, national origin, military or veteran status, disability, medical condition,
genetic information, gender expression, marital status, or sexual orientation. CONSULTANT shall take
affirmative action to insure that applicants are employed and that employees are treated during employment
without regard to their sex, race, color, age, religion, ancestry, national origin, military or veteran status,
disability, medical condition, genetic information, gender expression, marital status, or sexual orientation and
shall make reasonable accommodation to qualified individuals with disabilities or medical conditions. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, transfer,
recruitment, or recruitment advertising, layoff or termination, rates of pay or other forms of compensation,
and selection for training, including apprenticeship. CONSULTANT agrees to post in conspicuous places
available to employees and applicants for employment any notices provided by CITY setting forth the
provisions of this non-discrimination clause.

15. NOTICES.

All communications to either party by the other party shall be delivered to the persons listed below. Any such
written communications by mail shall be conclusively deemed to have been received by the addressee five
(5) calendar days after the deposit thereof in the United States mail, postage prepaid and properly addressed
as noted below.

Joseph Lim, Community Development Director Jonathan Kramer, President
City of Sqlana Beach Telecom Law Firm, PC
635 S. Highway 101 2001 South Barrington AVenue, Ste. 306
Solana Beach, CA 92075 Los Angeles, CA 90025

16. ASSIGNABILITY.

This AGREEMENT and any portion thereof shall not be assigned or transferred, nor shall any of the
CONSULTANT’s duties be delegated or sub-contracted, without the express written consent of the CITY.

17. RESPONSIBILITY FOR EQUIPMENT.

CITY shall not be responsible nor held liable for any damage to persons or property consequent upon the
use, misuse, or failure of any equipment used by CONSULTANT or any of CONSULTANT’s employees or
subcontractors, even if such equipment has been furnished, rented, or loaned to CONSULTANT by CITY.
The acceptance or use of any such equipment by CONSULTANT, CONSULTANT’s employees, or
subcontractors shall be construed to mean that CONSULTANT accepts full responsibility for and agrees to
exonerate, indemnify and hold harmless CITY from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipment.

18. CALIFORNIA LAW; VENUE.

This AGREEMENT shall be construed and interpreted according to the laws of the State of California. Any
action brought to enforce or interpret any portion of this AGREEMENT shall be brought in the county of San
Diego, California. CONSULTANT hereby waives any and all rights it might have pursuant to California Code
of Civil Procedure Section 394.
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19. COMPLIANCE WITH LAWS.

The Consultant shall comply with all laws, ordinances, regulations, and policies of the federal, state, and
local governments applicable to this AGREEMENT whether now in force or subsequently enacted. This
includes maintaining a City of Solana Beach Business Certificate.

20. ENTIRE AGREEMENT.

This AGREEMENT sets forth the entire understanding of the PARTIES with respect to the subject matters
herein. There are no other understandings, terms or other agreements expressed or implied, oral or written,
except as set forth herein. No change, alteration, or modification of the terms or conditions of this
AGREEMENT, and no verbal understanding of the PARTIES, their officers, agents, or employees shall be
valid unless agreed to in writing by both PARTIES.

21. NO WAIVER.

No failure of either the City or the Consultant to insist upon the strict performance by the other of any
covenant, term or condition of this AGREEMENT, nor any failure to exercise any right or remedy consequent
upon a breach of any covenant, term, or condition of this AGREEMENT shall constitute a waiver of any such
breach of such covenant, term or condition.

22. SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of this AGREEMENT shall not render any other
provision unenforceable, invalid, or illegal.

23. DRAFTING AMBIGUITIES.

The PARTIES agree that they are aware that they have the right to be advised by counsel with respect to
the negotiations, terms and conditions of this AGREEMENT, and the decision of whether or not to seek
advice of counsel with respect to this AGREEMENT is a decision which is the sole responsibility of each
Party. This AGREEMENT shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the AGREEMENT.

24. CONFLICTS BETWEEN TERMS.

If an apparent conflict or inconsistency exists between the main body of this AGREEMENT and the Exhibits,
the main body of this AGREEMENT shall control. If a conflict exists between an applicable federal, state, or
local law, rule, regulation, order, or code and this AGREEMENT, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this AGREEMENT, the Exhibits, and
laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent requirement shall
control. Each Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this AGREEMENT.

25. EXHIBITS INCORPORATED.
All Exhibits referenced in this AGREEMENT are incorporated into the AGREEMENT by this reference.

26. SIGNING AUTHORITY.

26.1. The representative for each Party signing on behalf of a corporation, partnership, joint venture,
association, or governmental entity hereby declares that authority has been obtained to sign on
behalf of the corporation, partnership, joint venture, association, or entity and agrees to hold the
other Party or PARTIES hereto harmless if it is later determined that such authority does not
exist.

26.2. []If checked, a proper notary acknowledgement of execution by CONSULTANT must be
attached.
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27. WAIVER OF CONSEQUENTIAL DAMAGES.

Neither party shall have any claim or right against the other, whether in contract, warranty, tor (including
negligence), strict liability or otherwise, for any special, indirect, incidental, or consequential damages of any
king or nature, whatsoever, such as but not limited to loss of revenue, loss of profits on revenue, loss of
customers or contracts, loss of use of equipment or loss of data, work interruption, increased cost of work or
cost of any financing, howsoever, caused, even if same were reasonable foreseeable; provide, however, the
forgoing shall not apply to with respect to indemnity obligation under the AGREEMENT.

IN WITNESS WHEREOF, the PARTIES hereto have executed this AGREEMENT the day and year
first hereinabove written.

CITY OF SOLANA BEACH, a municipal CONSULTANT, a California Corporation
corporation
By: By:

City Manager, Gregory Wade Signature

Jonathan Kramer
President

ATTEST:

City Clerk. Angela Ivey

APPROVED AS TO CONTENT:

Joseph Lim, Community Development Director

APPROVED AS TO FORM:

City Attorney, Johanna N. Canlas
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EXHIBIT “A”
SCOPE OF SERVICES AND FEE
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Exhibit A
SCOPE OF WORK

Upon the request of the City of Solana Beach, Consultant will provide technical
and regulatory advice to City concerning applications for telecommunications
facilities as follows:

A. Wireless Siting Application Reviews:

At the City’s request and within Consultant’s expertise as a wireless site application
reviewer, Consultant will review wireless siting applications and provide the City
with a written analysis as described within the below sections.

1. Memorandum/Memoranda Content:
a. Completeness Review for Wireless Projects:

Upon receipt of a wireless application by the Consultant directly from the City,
Consultant will identify the regulatory classification under which the project should
be processed (i.e., Section 6409(a); SWF; standby power generator; major
modification; etc.). Also, conduct a completeness review of the wireless application
to evaluate its completeness with the City’s requirements and wireless policies. If
there are incomplete items, the Consultant will send the City a “Completeness
Review” by email or an attachment to an email. This portion of the work entails
reviewing all submitted wireless application materials to the City as well as federal
and state shot clock calculations.

b. Project Memorandum:

Once an application is determined by the City or deemed by law to be complete,
per the City’s request, Consultant may provide the following services:

i. Section 6409(a) Analysis: review section 6409(a) standards; draft analysis and
recommendations.

i. SWF Analysis: review SWF standards; draft analysis and recommendations.

iii. Power Generator Analysis: review power generator standards; draft analysis
and recommendations.

iv. Design Analysis: discuss design matters, if any, that may reduce the impact of
the proposed site configuration; compare proposed design for compliance with City
wireless ordinance and policy requirements; draft analysis and recommendations.



v. Alternative Sites Analysis: evaluate time, place, and manner considerations for
wireless sites; compare proposed location for compliance with City wireless
ordinance and policy requirements; draft analysis and recommendations.

vi. Radio Frequency FCC Compliance Analysis: assess the planned compliance
with federal radio frequency exposure guidelines established by the Federal
Communications Commission; draft analysis and recommendations.

2. Work Product Revision:

At City’s option, without an additional fee, Consultant shall prepare one revision or
one follow-up to the TLF work product. All subsequent revisions or follow-ups are
charged on an hourly basis per Exhibit B.

3. Consultation Time:

i. Consultant will provide consultation by telephone and/or through e-mail with the
City per project at no additional cost for the flat fee portion of each project.

ii. For any project where hourly charges apply (e.g., after the flat fee portion of a
project), hourly fees per Exhibit B for consultations via telephone and/or email will

apply.

Both parties to this Agreement agree that every wireless project is unique as to
location and design, and some projects may not proceed all the way to an approval
or denial, or the project at a given location may be moved by an applicant to a
different location. In those cases, an entirely new project review will be provided
under a separate project and fee.

B. Attendance at Meetings:

As requested by City, and subject to Consultant’s availability, Consultant will attend
meetings in person or by video link. For in-person meeting attendance travel time
will be billed from Consultant’s office to and back from the City.

C. General Consultation:

At the City’s request, Consultant will engage with the City about any non-privileged

communications within the competence of Consultant as determined by
Consultant in any form on a time available basis of Consultant.



Exhibit B
FEE SCHEDULE

The Consultant consults with and is responsible to the City. The City is responsible
payment of for Consultant invoices. Payment of Consultant’s invoices is not contingent
upon the City receiving any deposit or reimbursement from any party.

To allow the City to select those specific services desired on a flat fee(s) basis, or to have
a project fully reviewed on a flat fee basis, TLF offers our services as set out below. The
flat fees exclude hourly work such as meeting attendance as discussed below.

In all cases project hours are not reported by Consultant for flat fee portion of flat fee
projects. Consultant shall perform all flat-rate services as follows:

l. A La Carte Service Fees:
A. Services Provided on an A La Carte Basis

» Exhibit A(1)(a) Completeness Review for Wireless Projects for a fixed fee of
$1,600.00 per project.

« Exhibit A(1)(b)(i) Section 6409(a) Analysis for a fixed fee of $1,000.00 per project.
« Exhibit A(1)(b)(ii) SWF Analysis for a fixed fee of $1,0000.00 per project.

« Exhibit A(1)(b)(iii) Power Generator Analysis for a fixed fee of $1,200.00 per
project.

« Exhibit A(1)(b)(iv) Design Analysis for a fixed fee of $1,000.00 per project.

« Exhibit A(1)(b)(v) Alternative Sites Analysis for a fixed fee of $1,000.00 per
project.

* Exhibit A(1)(b)(vi) Radio Frequency FCC Compliance Analysis for a fixed fee of
$1,900.00 per project.

B. Services Provided on an All-Inclusive Basis

 Exhibit A(1)(a)(b)(i)(ii)(iii)(iv)(v) All Applicable sections for Completeness Review
for Wireless Projects; Section 6409(a) Analysis; SWF; Design Analysis; Alternative
Sites Analysis; and Radio Frequency FCC Compliance Analysis for a fixed fee of
$2,645.00 per project.



The City has the option to choose from any or all of the A La Carte services, or it
may select the All Inclusive Basis, which is discounted over the A La Carte
offerings.

Flat fee projects are billed to the City as a single unit on the first project invoice,
which is issued upon submission of Consultant’s first review work product. The flat
fee (and any subsequent hourly fees) are fully earned by and payable to
Consultant once the Consultant has provided its first review work product to the
City, even when the project is subsequently cancelled, abandoned, transferred to
a different location.

Il. Hourly Fees: Consultant shall perform all services, outside of the Flat Fee scope, and
all other extra services not described in the Scope of Work but mutually agreed upon by
City and Consultant, on an hourly fee basis as follows:

Personnel Rate:

Per Partner or Senior Project Manager $ 330

Per Associate/Of Counsel or Project Manager $ 280
Per Paralegal or Senior Project Assistant $ 195

Per Assistant or Project Assistant $ 95

All time is billed in 0.1-hour (6 minute) units rounded up to the next 0.1-hour unit.

There will not be any reimbursable expenses other than the travel expenses to and
from the city and the Consultant’s LA office.

3. Annual Fee Adjustment. There will not be an annual fee adjustment for the 5-
year term of this fee agreement.

4. Expenses: City will reimburse the Consultant for all ordinary costs and expenses
reasonably incurred by Consultant in performance of the services provided by
Consultant to City pursuant to this proposal.



Exhibit C
PROJECT TIME SCHEDULE

Due to FCC shot clock time limitations, all wireless projects must be submitted to
Consultant by the City in searchable PDF documents within two calendar days of
receipt by the City from the Applicant (excluding holidays and City closures).

Accordingly, Consultant urges City to enforce a wireless application requirement
that obligates the applicant to tender the entire wireless application, including all
exhibits and attachments, in searchable PDF format, as well as in paper form.

Consultant shall complete all of the services identified within the Scope of Work
the following timeline(s):

For work within Exhibit A section (A)(1)(a):
* nine (9) calendar days for an initial review of a wireless application that is
submitted by the applicant as a SWF or a standby-power generator; or

» twenty-one (21) calendar days for an initial review of a wireless application that
is submitted by the applicant as a Non-SWF; or

* nine (9) calendar days for a resubmittal review of a wireless application that was
deemed incomplete for either SWF or Non-SWF.

For work within Exhibit A section (A)(1)(b):

» fourteen (14) calendar days for project memorandums.



City of Solana Beach

PROFESSIONAL SERVICES AGREEMENT

FOR CITATION PROCESSING SERVICES

THIS Professional Services Agreement (“AGREEMENT”) is made and entered into this 1st day of
July, 2021 by and between the CITY OF SOLANA BEACH, a municipal corporation (“CITY”), and, Warwick
Group Consultants, a proprietorship, (‘CONSULTANT”) (collectively “PARTIES”).

WHEREAS, the CITY desires to employ a CONSULTANT to furnish federal public affairs
consulting services (“PROFESSIONAL SERVICES”) to seek federal appropriations for various City
projects (“PROJECT”); and

WHEREAS, the CITY has determined that CONSULTANT is qualified by experience and ability
to perform the services desired by CITY, and CONSULTANT is willing to perform such services; and

WHEREAS, CONSULTANT will conduct all the work as described and detailed in this
AGREEMENT to be provided to the CITY.

NOW, THEREFORE, the PARTIES hereto mutually covenant and agree with each other as
follows:

1. PROFESSIONAL SERVICES.

1.1. Scope of Services. The CONSULTANT shall perform the PROFESSIONAL SERVICES as set
forth in the written Scope of Services, attached as Exhibit “A” Scope of Services and Fee, at the
direction of the CITY. CITY shall provide CONSULTANT access to appropriate staff and
resources for the coordination and completion of the projects under this AGREEMENT.

1.2.  Project Coordinator. The Community Development Director is hereby designated as the
Project Coordinator for CITY and will monitor the progress and execution of this AGREEMENT.
CONSULTANT shall assign a single Project Director to provide supervision and have overall
responsibility for the progress and execution of this AGREEMENT for CONSULTANT. Howard
Marlowe is hereby designated as the Project Director for CONSULTANT.

1.3.  City Modification of Scope of Services. CITY may order changes to the Scope of Services
within the general scope of this AGREEMENT consisting of additions, deletions, or other
revisions. If such changes cause a change in the CONSULTANT’s cost of, or time required for,
completion of the Scope of Services, an equitable adjustment to CONSULTANT’s compensation
and/or contract time shall be made, subject to the CITY’S approval. All such changes to the
scope, schedule, or compensation shall be authorized in writing, executed by CONSULTANT
and CITY.

2. DURATION OF AGREEMENT.

21. Term. The term of this AGREEMENT shall be for a period of one (1) year beginning from the
date of execution of the AGREEMENT. Time is of the essence in the performance of work under
this AGREEMENT, unless otherwise specified.

2.2, Extensions. [X If marked, the CITY shall have the option to extend the AGREEMENT for four
(4) additional one (1) year periods or parts thereof for an amount not to exceed $59,340 per
AGREEMENT year. Extensions shall be in the sole discretion of the City Manager and shall be
based upon CONSULTANT's satisfactory past performance, CITY needs, and appropriation of
funds by the City Council. The CITY shall give written notice to CONSULTANT prior to exercising
the option.
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2.3.

2.4.

2.5.

2.6.

Delay. Any delay occasioned by causes beyond the control of CONSULTANT may merit an
extension of time for the completion of the Scope of Services. When such delay occurs,
CONSULTANT shall immediately notify the Project Coordinator in writing of the cause and the
extent of the delay, whereupon the Project Coordinator shall ascertain the facts and the extent
of the delay and grant an extension of time for the completion of the PROFESSIONAL
SERVICES when justified by the circumstances.

City’s Right to Terminate for Default. Should CONSULTANT be in material default of any
covenant or condition hereof, CITY may immediately terminate this AGREEMENT for cause if
CONSULTANT fails to cure the default within ten (10) calendar days of receiving written notice
of the default.

City’s Right to Terminate without Cause. Without limiting its rights in the event of
CONSULTANT’s default, CITY may terminate this AGREEMENT, without cause, by giving
written notice to CONSULTANT. Such termination shall be effective upon receipt of the written
notice. CONSULTANT shall be compensated for all effort and material expended on behalf of
CITY under the terms of this AGREEMENT, up to and including the effective date of termination.
All personal property remaining in CITY facilities or on CITY property thirty (30) days after the
expiration or termination of this AGREEMENT shall be, at CITY’s election, considered the
property of CITY.

Consultant may terminate this AGREEMENT, without cause by giving thirty (30) days’ notice to
CITY. Consultant may, at its election, terminate or suspend performance under this
AGREEMENT should CITY be in default of any covenant or condition hereof if CITY fails to cure
the default within ten (10) calendar days of receiving written notice of default. The time to perform
services under this AGREEMENT shall be extended for any period of suspension.

3. COMPENSATION.

3.1.

3.2

3.3.

Total Amount. The total cost for all work described in the Scope of Services and Fee (Exhibit
“A”) shall not exceed fifty-nine thousand three hundred forty dollars ($59,340) without prior
written authorization from CITY. CONSULTANT shall bill the CITY for work provided and
shall present a written request for such payment monthly.

Additional Services. CITY may, as the need arises or in the event of an emergency, request
additional services of CONSULTANT. Should such additional services be required, CITY and
CONSULTANT shall agree to the cost prior to commencement of these services in writing,
executed by CONSULTANT and CITY.

Costs. Any costs billed to the CITY shall be in accordance with any terms negotiated and
incorporated herein as part of Exhibit “A” Scope of Services and Fee.

4. INDEPENDENT CONTRACTOR.

41.

4.2

CONSULTANT is, for all purposes arising out of this AGREEMENT, an independent contractor.
The CONSULTANT has and shall retain the right to exercise full control and supervision of all
persons assisting the CONSULTANT in the performance of said services hereunder, the CITY
only being concerned with the finished results of the work being performed. Neither
CONSULTANT nor CONSULTANT’s employees shall in any event be entitled to any benefits to
which CITY employees are entitled, including, but not limited to, overtime, retirement benefits,
workers’ compensation benefits, injury leave or other leave benefits. CONSULTANT is solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

PERS Eligibility Indemnification. In the event that CONSULTANT’s employee providing services
under this Agreement claims or is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enroliment in PERS of the CITY,
Contractor shall indemnify, defend, and hold harmless CITY for the payment of any employer
and employee contributions for PERS benefits on behalf of the employee as well as for payment
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of any penalties and interest on such contributions which would otherwise be the responsibility
of the CITY. Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONSULTANT’s employees providing service under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any claims to, any
compensation and benefit including but not limited to eligibility to enroll in PERS as an employee
of CITY and entitlement to any contributions to be paid by CITY for employer contributions and/or
employee contributions for PERS benefits. This is a continuing obligation that survives the
termination of this contract.

5. STANDARD OF PERFORMANCE.

While performing the PROFESSIONAL SERVICES, CONSULTANT shall exercise the reasonable
professional care and skill customarily exercised by reputable members of CONSULTANT’s profession
practicing in the metropolitan Southern California Area, and will use reasonable diligence and best judgment
while exercising its professional skill and expertise.

6. WARRANTY OF CONSULTANT’S LICENSE.

CONSULTANT warrants that CONSULTANT is properly licensed with the applicable government
agency(ies) for any PROFESSIONAL SERVICES that require a license. If the CONSULTANT lacks such
license, this AGREEMENT is void and of no effect.

7. AUDIT OF RECORDS.

71.

7.2.

At any time during normal business hours and as often as may be deemed reasonably necessary
the CONSULTANT shall make available to a representative of CITY for examination all of its
records with respect to all matters covered by this AGREEMENT and shall permit CITY to audit,
examine and/or reproduce such records. CONSULTANT shall retain such financial and program
service records for at least four (4) years after termination or final payment under this
AGREEMENT.

The CONSULTANT shall include the CITY's right under this section in any and all of their
subcontracts, and shall ensure that these sections are binding upon all subcontractors.

8. CONFIDENTIALITY AND SECURITY.

8.1.

8.2.

Confidential Work Product. All professional services performed by CONSULTANT, including
but not limited to all drafts, data, correspondence, proposals, reports, research and estimates
compiled or composed by CONSULTANT, pursuant to this AGREEMENT, are for the sole use
of the CITY, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the CITY. This provision does not
apply to information that (a) was publicly known, or otherwise known to CONSULTANT, at the
time that it was disclosed to CONSULTANT by the CITY, (b) subsequently becomes publicly
known through no act or omission of CONSULTANT, (c) otherwise becomes known to
CONSULTANT other than through disclosure by the CITY, or (d) is required to be disclosed by
court order or other legal demand requiring disclosure, in which case, CONSULTANT shall notify
CITY in writing as soon as possible and before responding to such court order or legal demand.
Except for any subcontractors that may be allowed upon prior agreement, neither the documents
nor their contents shall be released to any third party without the prior written consent of the
CITY. The sole purpose of this section is to prevent disclosure of CITY’s confidential and
proprietary information by CONSULTANT or subcontractors.

Confidentiality. Both parties recognize that their respective employees and agents, in the
course of performance of this AGREEMENT, may be exposed to confidential information and
that disclosure of such information could violate the rights of private individuals and entities,
including the parties and third parties. Confidential information is nonpublic information that a
reasonable person would believe to be confidential and includes, without limitation, personal
identifying information (e.g., social security numbers) and trade secrets, each as defined by
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8.3.

applicable state law, and all other information protected by applicable law (“Confidential
Information”). The party receiving Confidential Information (“Receiving Party”) of the other
(“Disclosing Party”) shall not, and shall cause its employees and agents who are authorized to
receive Confidential Information, not to, use Confidential Information for any purpose except as
necessary to implement, perform or enforce this AGREEMENT or comply with its legal
obligations. Receiving Party will use the same reasonable efforts to protect the Confidential
Information of Disclosing Party as it uses to protect its own proprietary information and data. The
Receiving Party will not disclose or release Confidential Information to any third person without
the prior written consent of the Disclosing Party, except for where required by law or for
authorized employees or agents of the Receiving Party. Prior to disclosing the Confidential
Information to its authorized employees or agents, Receiving Party shall inform them of the
confidential nature of the Confidential Information and require them to abide by the terms of this
AGREEMENT. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers
any improper use or disclosure of Confidential Information and will promptly commence all
reasonable efforts to investigate and correct the causes of such improper use or disclosure. If
Receiving Party believes the Confidential Information must be disclosed under applicable law,
Receiving Party may do so provided that, to the extent permitted by law, the other party is given
a reasonable notice and opportunity to contest such disclosure or obtain a protective order.
Confidential Information does not include information that: (i) is or becomes known to the public
without fault or breach of the Receiving Party; (ii) the Disclosing Party regularly discloses to third
parties without restriction on disclosure; or (iii) the Receiving Party obtains from a third party
without restriction on disclosure and without breach of a non-disclosure obligation. Confidential
Information does not include any information that is required to be provided to the public pursuant
to the laws of the United States and/or California such as the California Public Records Act, due
to the nature of CITY being a local governmental agency. The non-disclosure and non-use
obligations of this AGREEMENT will remain in full force with respect to each item of Confidential
Information for a period of ten (10) years after the Receiving Party’s receipt of that item.

Security.

8.3.1. Implementation. CONSULTANT shall implement commercially reasonable
administrative, technical and physical safeguards designed to: (i) ensure the security
and confidentiality of data and information provided by the CITY or used in
connection with providing services under this AGREEMENT, including data or
information about third parties (“CITY’S Data”); (ii) protect against any anticipated
threats or hazards to the security or integrity of CITY’S Data; and (iii) protect against
unauthorized access to or use of CITY’S Data. CONSULTANT shall review and test
such safeguards on no less than an annual basis.

8.3.2. Network. If CONSULTANT makes CITY’S Data accessible through the Internet or
other networked environment, CONSULTANT shall be solely responsible for all
aspects of Internet use, and shall maintain, in connection with the operation or use
of CITY’'S Data, adequate technical and procedural access controls and system
security requirements and devices, necessary for data privacy, confidentiality,
integrity, authorization, authentication and non-repudiation and virus detection and
eradication.

8.3.3. Personal Data. If CONSULTANT processes or otherwise has access to any
personal data or personal information on CITY’s behalf when performing
CONSULTANT'’s services and obligations under this AGREEMENT, then: (i) CITY
shall be the data controller (where “data controller” means an entity which alone or
jointly with others determines purposes for which and the manner in which any
personal data are, or are to be, processed) and CONSULTANT shall be a data
processor (where “data processor’” means an entity which processes the data only
on behalf of the data controller and not for any purposes of its own); (ii) CITY shall
ensure that it has obtained all necessary consents and it is entitled to transfer the
relevant personal data or personal information to CONSULTANT so that
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CONSULTANT may lawfully use, process and transfer the personal data and
personal information in accordance with this AGREEMENT on CITY’s behalf in order
for CONSULTANT to provide the services and perform its other obligations under
this AGREEMENT; (iii) CONSULTANT shall process the personal data and personal
information only in accordance with any lawful and reasonable instructions given by
CITY from time to time and in accordance with the terms of this AGREEMENT; and
(iv) each party shall take appropriate technical and organizational measures against
unauthorized or unlawful processing of the personal data and personal information
or its accidental loss, destruction or damage so that, having regard to the state of
technological development and the cost of implementing any measures, the
measures taken ensure a level of security appropriate to the harm that might result
from such unauthorized or unlawful processing or accidental loss, destruction or
damage in relation to the personal data and personal information and the nature of
the personal data and personal information being protected. If necessary, the parties
will cooperate to document these measures taken.

8.3.4. Information Security. CONSULTANT represents and warrants that its collection,
access, use, storage, disposal and disclosure of Confidential Information accessed
and/or collected from CITY does and will comply with all applicable federal and state
privacy and data protection laws. In the event of any security breach, CONSULTANT
shall: (a) Provide CITY with the name and contact information for an employee who
shall serve as CITY’s primary security contact and shall be available to assist CITY
twenty-four (24) hours per day, seven (7) days per week as a contact in resolving
obligations associated with a security breach; and (b) Notify CITY of a security breach
as soon as practicable, but no later than twenty-four (24) hours after CONSULTANT
becomes aware of it. Immediately following CONSULTANT’s notification to CITY of
a security breach, the parties shall coordinate with each other to investigate the
security breach. CONSULTANT agrees to fully cooperate with CITY in CITY’s
handling of the matter. CONSULTANT shall use best efforts to immediately remedy
any security breach and prevent any further security breach at CONSULTANT’s own
expense in accordance with applicable privacy rights, laws, regulations and
standards. CONSULTANT agrees to provide, at its expense, up to one year of credit
monitoring services to third parties impacted by any data breach involving the loss of
personally identifiable information.

8.4. Indemnity. CONSULTANT shall defend (with counsel acceptable to CITY), indemnify and hold
CITY harmless from and against all claims, actions, proceedings, losses, costs (including
attorney fees and other charges), liabilities, damages, judgments, settlements, and court
awarded attorney’s fees resulting from, arising out of or related to a security or data breach
unless the breach is proven to be caused solely by CITY. The terms of this section shall survive
termination of this AGREEMENT. For purposes of this provision, “security breach” means any
act or omission that compromises either the security, confidentiality, or integrity of Confidential
Information or the physical, technical, administrative or organizational safeguards put in place by
CONSULTANT or any authorized persons that relate to the protection of the security,
confidentiality or integrity of Confidential Information or a breach or alleged breach of this
AGREEMENT relating to such privacy practices or privacy obligations imposed by any applicable
law.

8.5. Notice and Remedy of Breaches. Each party shall promptly give notice to the other of any
actual or suspected breach by it of any of the provisions of Section 8 of this AGREEMENT,
whether or not intentional, and the breaching party shall, at its expense, take all steps reasonably
requested by the other party to prevent or remedy the breach.

8.6. Enforcement. Each party acknowledges that any breach of any of the provisions of Section 8
of this AGREEMENT may resultin irreparable injury to the other for which money damages would
not adequately compensate. If there is a breach, then the injured party shall be entitled, in
addition to all other rights and remedies which it may have, to have a decree of specific
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performance or an injunction issued by any competent court, requiring the breach to be cured or
enjoining all persons involved from continuing the breach.

9. CONFLICTS OF INTEREST.

10.

9.1.

9.2,

9.3.

9.4.

CONSULTANT shall at all times comply with all federal, state and local conflict of interest laws,
regulations, and policies applicable to public contracts and procurement practices, including but
not limited to California Government Code Section 81000 et seq. (Political Reform Act) and
Section 1090 et seq. CONSULTANT shall immediately disqualify itself and shall not use its official
position to influence in any way any matter coming before the CITY in which the CONSULTANT
has a financial interest as defined in Government Code Section 87103. CONSULTANT
represents that it has no knowledge of any financial interests which would require it to disqualify
itself from any matter on which it might perform services for the CITY.

If, in performing the PROFESSIONAL SERVICES set forth in this AGREEMENT, the
CONSULTANT makes, or participates in, a “governmental decision” as described in Title 2,
Section 18700.3(a) of the California Code of Regulations, or performs the same or substantially
all the same duties for the CITY that would otherwise be performed by a CITY employee holding
a position specified in the department's conflict of interest code, the CONSULTANT shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the CONSULTANT's relevant financial interests.

X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act. Specifically, the CONSULTANT shall file a Fair Political Practices
Commission Form 700 (Assuming Office Statement) within thirty (30) calendar days of the CITY’s
determination that the CONSULTANT is subject to a conflict of interest code. The CONSULTANT
shall also file a Form 700 (Annual Statement) on or before April 1 of each year of the
AGREEMENT, disclosing any financial interests held during the previous calendar year for which
the CONSULTANT was subject to a conflict of interest code.

CITY represents that pursuant to California Government Code Section 1090 et seq., none of its
elected officials, officers, or employees has an interest in this AGREEMENT.

DISPOSITION AND OWNERSHIP OF DOCUMENTS.

10.1.

10.2.

10.3.

All documents, data, studies, drawings, maps, models, photographs and reports prepared by
CONSULTANT under this AGREEMENT, whether paper or electronic, shall become the property
of CITY for use with respect to this PROJECT, and shall be turned over to the CITY upon
completion of the PROJECT or any phase thereof, as contemplated by this AGREEMENT.

Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the right
to reproduce, all written material, drawings, plans, specifications or other work prepared under
this AGREEMENT, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

Other than as stated in sections 10.1 and 10.2 above, each party acknowledges and agrees that
each party is the sole and exclusive owner of all right, title and interest in and to its other services,
products, software, source and object code, specifications, designs, techniques, concepts,
improvements, discoveries, and inventions, including all intellectual property rights thereto,
including without limitation and modifications, improvements or derivative works thereof, created
prior to, or independently, during the term of this Agreement. This Agreement does not affect
the ownership of each party’s pre-existing, intellectual property. Each party further
acknowledges that it acquires no rights under this Agreement to the other party’s pre-existing
intellectual property, other than any limited right explicitly ranted in this Agreement under section
10.1 and 10.2.
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11. INSURANCE

11.1.

11.2.

11.3.

CONSULTANT shall procure and maintain for the duration of the AGREEMENT insurance
against claims for injuries to persons or damages to property which may arise from or in
connection with the performance of the work hereunder and the results of that work by the
CONSULTANT, their agents, representatives, employees or subcontractors. Insurance shall be
placed with insurers with a current A.M. Best’'s rating of no less than “A” and “VII” unless
otherwise approved in writing by the CITY’s Risk Manager.

CONSULTANT’s liabilities, including but not limited to CONSULTANT’s indemnity obligations,
under this AGREEMENT, shall not be deemed limited in any way to the insurance coverage
required herein. All policies of insurance required hereunder must provide that the CITY is
entitled to thirty (30) days prior written notice of cancellation or non-renewal of the policy or
policies, or ten (10) days prior written notice for cancellation due to non-payment of premium.
Maintenance of specified insurance coverage is a material element of this AGREEMENT.

Types and Amounts Required. CONSULTANT shall maintain, at minimum, the following
insurance coverage for the duration of this AGREEMENT:

11.3.1. XICommercial General Liability (CGL). If checked the CONSULTANT shall
maintain CGL Insurance written on an ISO Occurrence form or equivalent providing
coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1,000,000.00 per occurrence and subject
to an annual aggregate of $2,000,000.00. There shall be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs. insured
claims or contractual liability. All defense costs shall be outside the limits of the policy.

11.3.2. XICommercial Automobile Liability. If checked the CONSULTANT shall maintain
Commercial Automobile Liability Insurance for all of the CONSULTANT's
automobiles including owned, hired and non-owned automobiles, automobile
insurance written on an ISO form CA 00 01 12 90 or a later version of this form or an
equivalent form providing coverage at least as broad for bodily injury and property
damage for a combined single limit of $1,000,000.00 per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

11.3.3. XWorkers' Compensation. If checked the CONSULTANT shall maintain Worker’s
Compensation insurance for all of the CONSULTANT's employees who are subject
to this AGREEMENT and to the extent required by applicable state or federal law, a
Workers' Compensation policy providing at minimum $1,000,000.00 employers'
liability coverage. The CONSULTANT shall provide an endorsement that the insurer
waives the right of subrogation against the CITY and its respective elected officials,
officers, employees, agents and representatives.

11.3.4. XIProfessional Liability. If checked the CONSULTANT shall also maintain
Professional Liability (errors and omissions) coverage with a limit of $1,000,000 per
claim and $2,000,000 annual aggregate. The CONSULTANT shall ensure both that
(1) the policy retroactive date is on or before the date of commencement of the Scope
of Services; and (2) the policy will be maintained in force for a period of three years
after substantial completion of the Scope of Services or termination of this
AGREEMENT whichever occurs last. The CONSULTANT agrees that for the time
period defined above, there will be no changes or endorsements to the policy that
increase the CITY's exposure to loss. All defense costs shall be outside the limits of
the policy.

11.3.5. [ICyber Liability. If checked the CONSULTANT shall also maintain Cyber Liability
coverage on an occurrence basis with a limit of $2,000,000 per occurrence or claim
and $2,000,000 annual aggregate. Coverage shall be sufficiently broad to respond
to the duties and obligations as are undertaken by CONSULTANT in this
AGREEMENT and shall include claims involving infringement of intellectual property,
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infringement of copyright, trademark, trade dress, invasion of privacy violations,
information theft, damage to or destruction of electronic information, release of
private information, alteration of electronic information, extortion and network
security. The policy shall provide coverage for breach response costs as well as
regulatory fines and penalties as well as credit monitoring expenses with limits
sufficient to respond to such obligations. All defense costs shall be outside the limits
of the policy.

11.4. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions are the
responsibility of the CONSULTANT and must be declared to and approved by the CITY. At the
option of the CITY, either (1) the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects the CITY, its officers, officials, employees and volunteers, or (2) the
CONSULTANT shall provide a financial guarantee satisfactory to the CITY guaranteeing
payment of losses and related investigations, claim administration, and defense expenses.

11.5. Additional Required Provisions. The commercial general liability and automobile liability
policies shall contain, or be endorsed to contain, the following provisions:

11.5.1. The CITY, its officers, officials, employees, and representatives shall be named as
additional insureds. The CITY's additional insured status must be reflected on
additional insured endorsement form (20 10 1185 or 20 10 1001 and 20 37 1001)
which shall be submitted to the CITY.

11.5.2. The policies are primary and non-contributory to any insurance that may be carried
by the CITY, as reflected in an endorsement which shall be submitted to the CITY.

11.6. Verification of Coverage. CONSULTANT shall furnish the CITY with original certificates and
amendatory endorsements effecting coverage required by this Section 11. The endorsement
should be on forms provided by the CITY or on other than the CITY’s forms provided those
endorsements conform to CITY requirements. All certificates and endorsements are to be
received and approved by the CITY before work commences. The CITY reserves the right to
require complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications at any time.

12. INDEMNIFICATION.

CONSULTANT agrees to indemnify, defend (with counsel acceptable to CITY), and hold harmless the CITY,
and its officers, officials, agents and employees from any and all claims, demands, costs or liabilities that
arise out of, or pertain to, or relate to the negligence, recklessness, or willful misconduct of CONSULTANT,
its employees, agents, and subcontractors in the performance of or failure to perform services or obligations
under this AGREEMENT. CONSULTANT’s duty to indemnify under this section shall not include liability for
damages for death or bodily injury to persons, injury to property, or other loss, damage or expense arising
from the sole negligence or willful misconduct by the CITY or its elected officials, officers, agents, and
employees. CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this AGREEMENT. The PARTIES expressly agree that any payment, attorney's fees, costs or expense CITY
incurs or makes to or on behalf of an injured employee under the CITY's self-administered workers'
compensation is included as a loss, expense, or cost for the purposes of this section, and that this section
will survive the expiration or early termination of this AGREEMENT.

13. SUBCONTRACTORS.

13.1. The CONSULTANT’s hiring or retaining of third parties (i.e. subcontractors) to perform services
related to the PROJECT is subject to prior approval by the CITY.

13.2. All contracts entered into between the CONSULTANT and its subcontractor shall also provide
that each subcontractor shall obtain insurance policies which shall be kept in full force and effect
during any and all work on this PROJECT and for the duration of this AGREEMENT. The
CONSULTANT shall require the subcontractor to obtain, all policies described in Section 11 in
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the amounts required by the CITY, which shall not be greater than the amounts required of the
CONSULTANT.

13.3. In any dispute between the CONSULTANT and its subcontractor, the CITY shall not be made a
party to any judicial or administrative proceeding to resolve the dispute. The CONSULTANT
agrees to defend and indemnify the CITY as described in Section 12 of this AGREEMENT should
the CITY be made a party to any judicial or administrative proceeding to resolve any such
dispute.

14. NON-DISCRIMINATION.

CONSULTANT shall not discriminate against any employee or applicant for employment because of sex,
race, color, age, religion, ancestry, national origin, military or veteran status, disability, medical condition,
genetic information, gender expression, marital status, or sexual orientation. CONSULTANT shall take
affirmative action to insure that applicants are employed and that employees are treated during employment
without regard to their sex, race, color, age, religion, ancestry, national origin, military or veteran status,
disability, medical condition, genetic information, gender expression, marital status, or sexual orientation and
shall make reasonable accommodation to qualified individuals with disabilities or medical conditions. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, transfer,
recruitment, or recruitment advertising, layoff or termination, rates of pay or other forms of compensation,
and selection for training, including apprenticeship. CONSULTANT agrees to post in conspicuous places
available to employees and applicants for employment any notices provided by CITY setting forth the
provisions of this non-discrimination clause.

15. NOTICES.

All communications to either party by the other party shall be delivered to the persons listed below. Any such
written communications by mail shall be conclusively deemed to have been received by the addressee five
(5) calendar days after the deposit thereof in the United States mail, postage prepaid and properly addressed
as noted below.

Joseph Lim, Community Development Director Howard Marlowe
City of Solana Beach Warwick Group Consultants
635 S. Highway 101 1667 K Street, NW, Suite 480
Solana Beach, CA 92075 Washington, DC 20006

16. ASSIGNABILITY.

This AGREEMENT and any portion thereof shall not be assigned or transferred, nor shall any of the
CONSULTANT’s duties be delegated or sub-contracted, without the express written consent of the CITY.

17. RESPONSIBILITY FOR EQUIPMENT.

CITY shall not be responsible nor held liable for any damage to persons or property consequent upon the
use, misuse, or failure of any equipment used by CONSULTANT or any of CONSULTANT’s employees or
subcontractors, even if such equipment has been furnished, rented, or loaned to CONSULTANT by CITY.
The acceptance or use of any such equipment by CONSULTANT, CONSULTANT’s employees, or
subcontractors shall be construed to mean that CONSULTANT accepts full responsibility for and agrees to
exonerate, indemnify and hold harmless CITY from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipment.

18. CALIFORNIA LAW; VENUE.

This AGREEMENT shall be construed and interpreted according to the laws of the State of California. Any
action brought to enforce or interpret any portion of this AGREEMENT shall be brought in the county of San
Diego, California. CONSULTANT hereby waives any and all rights it might have pursuant to California Code
of Civil Procedure Section 394.
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19. COMPLIANCE WITH LAWS.

The Consultant shall comply with all laws, ordinances, regulations, and policies of the federal, state, and
local governments applicable to this AGREEMENT whether now in force or subsequently enacted. This
includes maintaining a City of Solana Beach Business Certificate.

20. ENTIRE AGREEMENT.

This AGREEMENT sets forth the entire understanding of the PARTIES with respect to the subject matters
herein. There are no other understandings, terms or other agreements expressed or implied, oral or written,
except as set forth herein. No change, alteration, or modification of the terms or conditions of this
AGREEMENT, and no verbal understanding of the PARTIES, their officers, agents, or employees shall be
valid unless agreed to in writing by both PARTIES.

21. NO WAIVER.

No failure of either the City or the Consultant to insist upon the strict performance by the other of any
covenant, term or condition of this AGREEMENT, nor any failure to exercise any right or remedy consequent
upon a breach of any covenant, term, or condition of this AGREEMENT shall constitute a waiver of any such
breach of such covenant, term or condition.

22. SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of this AGREEMENT shall not render any other
provision unenforceable, invalid, or illegal.

23. DRAFTING AMBIGUITIES.

The PARTIES agree that they are aware that they have the right to be advised by counsel with respect to
the negotiations, terms and conditions of this AGREEMENT, and the decision of whether or not to seek
advice of counsel with respect to this AGREEMENT is a decision which is the sole responsibility of each
Party. This AGREEMENT shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the AGREEMENT.

24, CONFLICTS BETWEEN TERMS.

If an apparent conflict or inconsistency exists between the main body of this AGREEMENT and the Exhibits,
the main body of this AGREEMENT shall control. If a conflict exists between an applicable federal, state, or
local law, rule, regulation, order, or code and this AGREEMENT, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this AGREEMENT, the Exhibits, and
laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent requirement shall
control. Each Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this AGREEMENT.

25. EXHIBITS INCORPORATED.
All Exhibits referenced in this AGREEMENT are incorporated into the AGREEMENT by this reference.

26. SIGNING AUTHORITY.

26.1. The representative for each Party signing on behalf of a corporation, partnership, joint venture,
association, or governmental entity hereby declares that authority has been obtained to sign on
behalf of the corporation, partnership, joint venture, association, or entity and agrees to hold the
other Party or PARTIES hereto harmless if it is later determined that such authority does not
exist.

26.2. [ ]If checked, a proper notary acknowledgement of execution by CONSULTANT must be
attached.
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27. WAIVER OF CONSEQUENTIAL DAMAGES.

Neither party shall have any claim or right against the other, whether in contract, warranty, tor (including
negligence), strict liability or otherwise, for any special, indirect, incidental, or consequential damages of any
king or nature, whatsoever, such as but not limited to loss of revenue, loss of profits on revenue, loss of
customers or contracts, loss of use of equipment or loss of data, work interruption, increased cost of work or
cost of any financing, howsoever, caused, even if same were reasonable foreseeable; provide, however, the
forgoing shall not apply to with respect to indemnity obligation under the AGREEMENT.

IN WITNESS WHEREOF, the PARTIES hereto have executed this AGREEMENT the day and year
first hereinabove written.

CITY OF SOLANA BEACH, a municipal CONSULTANT, a California Corporation
corporation
By: By:

City Manager, Gregory Wade Signature

Howard Marlowe
President

ATTEST:

City Clerk. Angela lvey

APPROVED AS TO CONTENT:

Joseph Lim, Community Development Director

APPROVED AS TO FORM:

City Attorney, Johanna N. Canlas
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EXHIBIT “A”
SCOPE OF SERVICES AND FEE
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Warwick Group

April 26, 2021

Mr. Greg Wade

City Manager

City of Solana Beach
635 S Highway 101
Solana Beach, CA 92075

Dear Greg:

As we near the end of our contract this year, | would like to submit this letter as a proposal to continue
working with you and your team to seek federal initial construction funding and a New Start designation
in FY23 from the Corps of Engineers for the City’s beach nourishment project.

More than 18 years ago, we brought this project to Washington, DC on behalf of the City to gain support
from your congressional delegation and Corps senior leadership at Headquarters. The Los Angeles District
felt the project would not meet their standards because their engineering models were based on East
Coast beaches where there are no bluffs. We convinced Headquarters that the bluffs did not mean that
people, property, and infrastructure were at as much risk as East Coast communities, and the study was
able to begin. Since then, we have faced and overcome other major challenges that threatened the
project’s future. We brought in the right personnel, connected with the right folks in the Corps’ leadership,
and lobbied your Members of Congress to focus attention on your project. The results we have achieved
over the past two years would not have been possible without your ongoing support and the support of
your Mayor, city council, and your excellent team members.

For well over a decade, we have led biweekly Project Delivery Team meetings with the Corps and your
staff, which, as you know, helps the Corps remain on track and maintain the significant level of
coordination necessary to advance this project on schedule. Warwick Group was successful in receiving
$400,000 for the City in the FY20 Work Plan, which initiated the agreements necessary for the project to
move into the Preconstruction, Engineering, and Design phase (PED). In FY21, Warwick Group was
successful in receiving not one, but two full years’ worth of funding (51,500,000) for the Corps of Engineers
to fully complete the PED phase. This was a major victory because the Corps very rarely provides multi-
year funding.

We have been in ongoing consultation with the Corps district office and Congressman Levin’s office
regarding the federal fiscal 2022 budget package. Since the Corps received the full two-years of PED
funding in FY21, the Congressman will not be making a FY22 request. As you know from your recent

1717 K Street, NW, Suite 900, Washington, DC 20006 * 202.787.5770 * Fax 202.776.0136 * www.warwickconsultants.net
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communication with David Van Dorpe, the Corps plans to request the full construction amount in FY23
and a New Start designation. This is a heavy lift for Congressman Levin, who has continued to demonstrate
an outstanding level of support for your community’s project. We have developed a strong relationship
with the Congressman’s staff and are an integral part of his advocacy efforts. We believe the level of
support for this project at Corps Headquarters and within your delegation offers favorable chances of
receiving both a New Start and initial construction funding in FY23.

There has been increasing competition among beach nourishment projects over the past several years.
However, according to our research, FY23 is a lighter budget year for beach nourishment funding
competition. We must begin socializing the need for this project now because there are several other
projects that are also competing for the small handful of available New Starts that Congress provides each
year. Additional dredge cost savings are also possible based on the availability of a regional dredge plan
used by the Portland District of the Corps. We specialize in this type of consulting work as well. Our team
works closely with the Coastal Planning Center of Expertise (PCX) of the Corps based out of New York
which has significant influence on decisions made at headquarters.

Our scope of work for the upcoming year includes working directly with Congressman Levin, Senator
Feinstein, and Senator Padilla to elevate this project and prioritize it with senior members of the Corps
leadership at Headquarters and the Administration for the FY23 budget year. We are currently waiting for
an Administration official to lead the Corps and will contact their office as soon as the position is filled.
We will also consult with Corps district personnel and the Coastal PCX to determine the feasibility of
coordinating a regional dredge program and making best use of any regionally available sediment to
reduce total costs.

We have been grateful for the opportunity to represent the City’s beach nourishment needs and would
like to continue our longstanding partnership for another year. For the next contract period, we propose
an annual fee of $59,340, which poses no increase from last years figure, which we reduced to limit the
burden Covid-19 put on the City’s budget.

| hope this proposal meets your approval and that we can continue working together to bring this project
to the finish line. | hope to make it out to visit you and your staff in the next year.

Sincerely,

Howard Marlowe | President

Warwick Group Consultants, LLC
Howard.Marlowe @WarwickConsultants.Net
(202) 787-5770
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STAFF REPORT
CITY OF SOLANA BEACH

Honorable Mayor and City Councilmembers
Gregory Wade, City Manager

MEETING DATE: June 9, 2021
ORIGINATING DEPT: Community Development Department
SUBJECT: Consideration of Resolution 2021-079 to Enter Into a

Professional Service Agreement with EsGil, LLC for
Building and Safety Plan Review and Inspection Services

BACKGROUND:

EsGil has been providing building plan review and inspection services for the City of
Solana Beach since 1987. The most recent professional service agreement (PSA) was
effective on July 1, 2017 and was extended annually for an additional 4 years according
to the contract’s terms. No further time extensions are allowed under the PSA. Thus, a
new PSA is needed to continue building department services.

This item is before Council to consider approving Resolution 2021-079 authorizing the
City Manager to enter an agreement with EsGil, LLC for professional building and safety
plan review and inspection services.

DISCUSSION:

In an effort to ensure that the City is receiving the best possible services at the best
possible rate, Staff issued a Request for Qualifications/Proposals (RFQ/P) for building
and safety services. On March 1, 2021, the RFQ/P was released seeking proposals
from qualified consulting firms for building and safety services that would include
building administration, permit issuance, plan check, inspection, and as-needed support
for public counter services, code enforcement and other Building code and fee updates.
The deadline to submit responsive qualifications/proposals was April 15, 2021. The City
received seven submittals from qualified firms. Those firms included 4Leaf, Bureau
Veritas, Charles Abbott and Associates, CSG, EsGil, True North Compliance and
Willdan.

COUNCIL ACTION:

AGENDA ITEM # A.12.
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Staff reviewed all seven submittals and determined that interviews of the top five
candidate firms were warranted. The five firms that were interviewed included Bureau
Veritas, Charles Abbott and Associates, CSG, EsGil and True North Compliance. While
all five firms have experience and expertise in providing Building and Safety Services,
EsGil was determined to be the best candidate with the greatest understanding of the
needs of the City of Solana Beach.

Staff does not believe that transitioning to another firm at this time would result in
improved services and, based on the submitted proposals, EsGil rates continue to be at
or equal to the lowest rates offered by all consultants that responded. EsGil continues
to commit to having staff available for counter hours to be responsive to the public.
While there is always room for improvement, EsGil has been responsive to City needs
including, but not limited to, TRAKIT implementation and processing documentation,
requests for specific staffing during transition to a new permit system, providing fire plan
review and inspection services when needed, and most recently, seamlessly providing
counter technician services.

EsGil’s proposal also included alternatives for inspection services to be either hourly or
at a set rate. While the option to pay EsGil for inspections on an hourly rate could
possibly save a little money, the exact number of hours would at best be an estimate
and could have the potential for costing more than the fixed rate option. Because of this
uncertainty, Staff recommends that entering the agreement at a set rate of fifty-five
percent (55%) of plan check and permit fees for both plan review and inspection
services. It should be noted that this is a substantially reduced from the previously
approved contract of seventy-five percent (75%).

Pursuant to Solana Beach Municipal Code section 3.08.140, because of their unique
nature, it is in the best interest of the public, as allowed by state law, that contracts for
professional services such as planning consultants and consultant services of a similar
nature, be selected on the basis of demonstrated competence and on the professional
qualifications necessary for the satisfactory performance of the services required,
negotiated between parties rather than on the basis of cost alone. EsGil has
demonstrated the competence and qualifications to satisfactorily perform the services at
a fair and reasonable price.

CEQA COMPLIANCE STATEMENT:

This is not a project under the California Environmental Quality Act (CEQA).

FISCAL IMPACT:

Each year, the City allocates annual funds in its budget based on estimated plan check
and permit fee activity and allocates fifty-five percent (55%) of the revenue to EsGil.
The remaining forty-five percent (45%) is retained by the City. Estimated building plan
review and permit revenue is $630,000 annually. If that estimate is accurate, the City
would pay EsGil $346,500 with the remaining $283,500 being retained by the City. The
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portion paid to EsGil pays for building department staff (building official, plans examiner,
inspector, etc.) which would otherwise be staffed by regular fully-benefited employees of
the City. Contracting for these services allows the City the flexibility to provide staffing
based on the actual workload received during the fiscal year. The portion retained by
the City recovers the cost for both City personnel and non-personnel building
department expenses.

WORK PLAN: N/A

OPTIONS:

Authorize Staff recommendation.
Do not authorize Staff recommendation.
Provide alternative direction to Staff.

DEPARTMENT RECOMMENDATION:

Staff recommends that the City Council consider adoption of Resolution 2021-079
(Attachment 1) authorizing the City Manager to execute a Professional Services
Agreement with EsGil at the fixed rate of 55% of the building plan review and permit
fees for one (1) year with four (4) additional one (1) year optional extensions at the City
Manager’s discretion.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation.

rpeto~t—

Gfegory Wade, City Manager

Attachments:

1. Resolution No. 2021-079
2. Proposed Professional Services Agreement — EsGil



RESOLUTION 2021-079

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, APPROVING A
PROFESSIONAL SERVICES AGREEMENT WITH ESGIL,
LLC FOR BUILDING AND SAFETY PLAN REVIEW AND
INSPECTION SERVICES

WHEREAS, the Community Development Department has utilized the services of
EsGil, LLC (EsGil) to provide professional building and safety plan review and
inspections services for many years; and

WHEREAS, on March 1, 2021, a Request for Qualifications/Proposals was
released seeking proposals from qualified consulting firms for building and safety
services; and

WHEREAS, pursuant to Solana Beach Municipal Code section 3.08.140, because
of their unique nature, it is in the best interest of the public, as allowed by state law, that
contracts for professional services such as planning consultants and consultant services
of a similar nature, be selected on the basis of demonstrated competence and on the
professional qualifications necessary for the satisfactory performance of the services
required, negotiated between parties rather than on the basis of cost alone; and

WHEREAS, EsGil was determined to be the best candidate with the greatest
understanding of the needs of the City of Solana Beach and demonstrated the
competence and qualifications to satisfactorily perform the services at a fair and
reasonable price.

NOW, THEREFORE, the City Council of the City of Solana Beach does resolve as
follows:

1. That the foregoing recitations are true and correct.

2. That the City Manager is authorized to execute a professional service agreement
with EsGil to provide professional building plan review and inspection services at
the fixed rate of 55% of the building plan review and permit fees.

3. That the City Council authorizes the City Manager, in his discretion, to extend the
agreements for four additional one-year terms, at the City’s sole option.

ATTACHMENT 1
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PASSED AND ADOPTED this 9" day of June, 2021, at a regularly scheduled
meeting of the City Council of the City of Solana Beach, California by the following vote:

AYES: Councilmembers —
NOES: Councilmembers —
ABSTAIN: Councilmembers —
ABSENT: Councilmembers —

LESA HEEBNER, Mayor

APPROVED AS TO FORM: ATTEST:

JOHANNA N. CANLAS, City Attorney ANGELA IVEY, City Clerk



City of Solana Beach

PROFESSIONAL SERVICES AGREEMENT

FOR BUILDING AND SAFETY SERVICES

THIS Professional Services Agreement (“AGREEMENT”) is made and entered into this 1st day of
July, 2021 by and between the CITY OF SOLANA BEACH, a municipal corporation (“CITY”), and,
EsGil/SAFEDbuilt a Corporation, (“CONSULTANT”) (collectively “PARTIES”).

WHEREAS, the CITY desires to employ a CONSULTANT to furnish Building and Safety
services (“PROFESSIONAL SERVICES”) for City Plan Review and Inspections (“PROJECT”); and

WHEREAS, the CITY has determined that CONSULTANT is qualified by experience and ability
to perform the services desired by CITY, and CONSULTANT is willing to perform such services; and

WHEREAS, CONSULTANT will conduct all the work as described and detailed in this
AGREEMENT to be provided to the CITY.

NOW, THEREFORE, the PARTIES hereto mutually covenant and agree with each other as
follows:

1. PROFESSIONAL SERVICES.

1.1. Scope of Services. The CONSULTANT shall perform the PROFESSIONAL SERVICES as set
forth in the written Scope of Services, attached as Exhibit “A” Scope of Services and Fee, at the
direction of the CITY. CITY shall provide CONSULTANT access to appropriate staff and
resources for the coordination and completion of the projects under this AGREEMENT.

1.2.  Project Coordinator. The Community Development Director is hereby designated as the
Project Coordinator for CITY and will monitor the progress and execution of this AGREEMENT.
CONSULTANT shall assign a single Project Director to provide supervision and have overall
responsibility for the progress and execution of this AGREEMENT for CONSULTANT. Ron
Beehler is hereby designated as the Project Director for CONSULTANT.

1.3.  City Modification of Scope of Services. CITY may order changes to the Scope of Services
within the general scope of this AGREEMENT consisting of additions, deletions, or other
revisions. If such changes cause a change in the CONSULTANT’s cost of, or time required for,
completion of the Scope of Services, an equitable adjustment to CONSULTANT’s compensation
and/or contract time shall be made, subject to the CITY’S approval. All such changes to the
scope, schedule, or compensation shall be authorized in writing, executed by CONSULTANT
and CITY.

2. DURATION OF AGREEMENT.

21. Term. The term of this AGREEMENT shall be for a period of one (1) year beginning from the
date of execution of the AGREEMENT. Time is of the essence in the performance of work under
this AGREEMENT, unless otherwise specified.

2.2, Extensions. [X If marked, the CITY shall have the option to extend the AGREEMENT for four
(4) additional one (1) year periods or parts thereof for an open-ended amount, funded by pass-
through fees collected from property owners at the time of project application submittal per
AGREEMENT year. Extensions shall be in the sole discretion of the City Manager and shall be
based upon CONSULTANT'’s satisfactory past performance, CITY needs, and appropriation of
funds by the City Council. The CITY shall give written notice to CONSULTANT prior to exercising
the option.
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2.3.

2.4.

2.5.

2.6.

Delay. Any delay occasioned by causes beyond the control of CONSULTANT may merit an
extension of time for the completion of the Scope of Services. When such delay occurs,
CONSULTANT shall immediately notify the Project Coordinator in writing of the cause and the
extent of the delay, whereupon the Project Coordinator shall ascertain the facts and the extent
of the delay and grant an extension of time for the completion of the PROFESSIONAL
SERVICES when justified by the circumstances.

City’s Right to Terminate for Default. Should CONSULTANT be in material default of any
covenant or condition hereof, CITY may immediately terminate this AGREEMENT for cause if
CONSULTANT fails to cure the default within ten (10) calendar days of receiving written notice
of the default.

City’s Right to Terminate without Cause. Without limiting its rights in the event of
CONSULTANT’s default, CITY may terminate this AGREEMENT, without cause, by giving
written notice to CONSULTANT. Such termination shall be effective upon receipt of the written
notice. CONSULTANT shall be compensated for all effort and material expended on behalf of
CITY under the terms of this AGREEMENT, up to and including the effective date of termination.
All personal property remaining in CITY facilities or on CITY property thirty (30) days after the
expiration or termination of this AGREEMENT shall be, at CITY’s election, considered the
property of CITY.

Consultant may terminate this AGREEMENT, without cause by giving thirty (30) days’ notice to
CITY. Consultant may, at its election, terminate or suspend performance under this
AGREEMENT should CITY be in default of any covenant or condition hereof if CITY fails to cure
the default within ten (10) calendar days of receiving written notice of default. The time to perform
services under this AGREEMENT shall be extended for any period of suspension.

3. COMPENSATION.

3.1.

3.2.

3.3.

Total Amount. The total cost for all work described in the Scope of Services and Fee (Exhibit
“A”) shall be for an open-ended amount, funded by pass-through fees collected from the property
owners at the time of application submittal. CONSULTANT shall bill the CITY for work provided
and shall present a written request for such payment monthly.

Additional Services. CITY may, as the need arises or in the event of an emergency, request
additional services of CONSULTANT. Should such additional services be required, CITY and
CONSULTANT shall agree to the cost prior to commencement of these services in writing,
executed by CONSULTANT and CITY.

Costs. Any costs billed to the CITY shall be in accordance with any terms negotiated and
incorporated herein as part of Exhibit “A” Scope of Services and Fee.

4. INDEPENDENT CONTRACTOR.

41.

4.2

CONSULTANT is, for all purposes arising out of this AGREEMENT, an independent contractor.
The CONSULTANT has and shall retain the right to exercise full control and supervision of all
persons assisting the CONSULTANT in the performance of said services hereunder, the CITY
only being concerned with the finished results of the work being performed. Neither
CONSULTANT nor CONSULTANT’s employees shall in any event be entitled to any benefits to
which CITY employees are entitled, including, but not limited to, overtime, retirement benefits,
workers’ compensation benefits, injury leave or other leave benefits. CONSULTANT is solely
responsible for all such matters, as well as compliance with social security and income tax
withholding and all other regulations and laws governing such matters.

PERS Eligibility Indemnification. In the event that CONSULTANT’s employee providing services
under this Agreement claims or is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS of the CITY,
Contractor shall indemnify, defend, and hold harmless CITY for the payment of any employer
and employee contributions for PERS benefits on behalf of the employee as well as for payment
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of any penalties and interest on such contributions which would otherwise be the responsibility
of the CITY. Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONSULTANT’s employees providing service under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any claims to, any
compensation and benefit including but not limited to eligibility to enroll in PERS as an employee
of CITY and entitlement to any contributions to be paid by CITY for employer contributions and/or
employee contributions for PERS benefits. This is a continuing obligation that survives the
termination of this contract.

5. STANDARD OF PERFORMANCE.

While performing the PROFESSIONAL SERVICES, CONSULTANT shall exercise the reasonable
professional care and skill customarily exercised by reputable members of CONSULTANT’s profession
practicing in the metropolitan Southern California Area, and will use reasonable diligence and best judgment
while exercising its professional skill and expertise.

6. WARRANTY OF CONSULTANT’S LICENSE.

CONSULTANT warrants that CONSULTANT is properly licensed with the applicable government
agency(ies) for any PROFESSIONAL SERVICES that require a license. If the CONSULTANT lacks such
license, this AGREEMENT is void and of no effect.

7. AUDIT OF RECORDS.

71.

7.2.

At any time during normal business hours and as often as may be deemed reasonably necessary
the CONSULTANT shall make available to a representative of CITY for examination all of its
records with respect to all matters covered by this AGREEMENT and shall permit CITY to audit,
examine and/or reproduce such records. CONSULTANT shall retain such financial and program
service records for at least four (4) years after termination or final payment under this
AGREEMENT.

The CONSULTANT shall include the CITY's right under this section in any and all of their
subcontracts, and shall ensure that these sections are binding upon all subcontractors.

8. CONFIDENTIALITY AND SECURITY.

8.1.

8.2.

Confidential Work Product. All professional services performed by CONSULTANT, including
but not limited to all drafts, data, correspondence, proposals, reports, research and estimates
compiled or composed by CONSULTANT, pursuant to this AGREEMENT, are for the sole use
of the CITY, its agents and employees. Neither the documents nor their contents shall be
released to any third party without the prior written consent of the CITY. This provision does not
apply to information that (a) was publicly known, or otherwise known to CONSULTANT, at the
time that it was disclosed to CONSULTANT by the CITY, (b) subsequently becomes publicly
known through no act or omission of CONSULTANT, (c) otherwise becomes known to
CONSULTANT other than through disclosure by the CITY, or (d) is required to be disclosed by
court order or other legal demand requiring disclosure, in which case, CONSULTANT shall notify
CITY in writing as soon as possible and before responding to such court order or legal demand.
Except for any subcontractors that may be allowed upon prior agreement, neither the documents
nor their contents shall be released to any third party without the prior written consent of the
CITY. The sole purpose of this section is to prevent disclosure of CITY’s confidential and
proprietary information by CONSULTANT or subcontractors.

Confidentiality. Both parties recognize that their respective employees and agents, in the
course of performance of this AGREEMENT, may be exposed to confidential information and
that disclosure of such information could violate the rights of private individuals and entities,
including the parties and third parties. Confidential information is nonpublic information that a
reasonable person would believe to be confidential and includes, without limitation, personal
identifying information (e.g., social security numbers) and trade secrets, each as defined by
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8.3.

applicable state law, and all other information protected by applicable law (“Confidential
Information”). The party receiving Confidential Information (“Receiving Party”) of the other
(“Disclosing Party”) shall not, and shall cause its employees and agents who are authorized to
receive Confidential Information, not to, use Confidential Information for any purpose except as
necessary to implement, perform or enforce this AGREEMENT or comply with its legal
obligations. Receiving Party will use the same reasonable efforts to protect the Confidential
Information of Disclosing Party as it uses to protect its own proprietary information and data. The
Receiving Party will not disclose or release Confidential Information to any third person without
the prior written consent of the Disclosing Party, except for where required by law or for
authorized employees or agents of the Receiving Party. Prior to disclosing the Confidential
Information to its authorized employees or agents, Receiving Party shall inform them of the
confidential nature of the Confidential Information and require them to abide by the terms of this
AGREEMENT. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers
any improper use or disclosure of Confidential Information and will promptly commence all
reasonable efforts to investigate and correct the causes of such improper use or disclosure. If
Receiving Party believes the Confidential Information must be disclosed under applicable law,
Receiving Party may do so provided that, to the extent permitted by law, the other party is given
a reasonable notice and opportunity to contest such disclosure or obtain a protective order.
Confidential Information does not include information that: (i) is or becomes known to the public
without fault or breach of the Receiving Party; (ii) the Disclosing Party regularly discloses to third
parties without restriction on disclosure; or (iii) the Receiving Party obtains from a third party
without restriction on disclosure and without breach of a non-disclosure obligation. Confidential
Information does not include any information that is required to be provided to the public pursuant
to the laws of the United States and/or California such as the California Public Records Act, due
to the nature of CITY being a local governmental agency. The non-disclosure and non-use
obligations of this AGREEMENT will remain in full force with respect to each item of Confidential
Information for a period of ten (10) years after the Receiving Party’s receipt of that item.

Security.

8.3.1. Implementation. CONSULTANT shall implement commercially reasonable
administrative, technical and physical safeguards designed to: (i) ensure the security
and confidentiality of data and information provided by the CITY or used in
connection with providing services under this AGREEMENT, including data or
information about third parties (“CITY’S Data”); (ii) protect against any anticipated
threats or hazards to the security or integrity of CITY’S Data; and (iii) protect against
unauthorized access to or use of CITY’S Data. CONSULTANT shall review and test
such safeguards on no less than an annual basis.

8.3.2. Network. If CONSULTANT makes CITY’S Data accessible through the Internet or
other networked environment, CONSULTANT shall be solely responsible for all
aspects of Internet use, and shall maintain, in connection with the operation or use
of CITY’'S Data, adequate technical and procedural access controls and system
security requirements and devices, necessary for data privacy, confidentiality,
integrity, authorization, authentication and non-repudiation and virus detection and
eradication.

8.3.3. Personal Data. If CONSULTANT processes or otherwise has access to any
personal data or personal information on CITY’s behalf when performing
CONSULTANT’s services and obligations under this AGREEMENT, then: (i) CITY
shall be the data controller (where “data controller” means an entity which alone or
jointly with others determines purposes for which and the manner in which any
personal data are, or are to be, processed) and CONSULTANT shall be a data
processor (where “data processor’” means an entity which processes the data only
on behalf of the data controller and not for any purposes of its own); (ii) CITY shall
ensure that it has obtained all necessary consents and it is entitled to transfer the
relevant personal data or personal information to CONSULTANT so that
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CONSULTANT may lawfully use, process and transfer the personal data and
personal information in accordance with this AGREEMENT on CITY’s behalf in order
for CONSULTANT to provide the services and perform its other obligations under
this AGREEMENT; (iii) CONSULTANT shall process the personal data and personal
information only in accordance with any lawful and reasonable instructions given by
CITY from time to time and in accordance with the terms of this AGREEMENT; and
(iv) each party shall take appropriate technical and organizational measures against
unauthorized or unlawful processing of the personal data and personal information
or its accidental loss, destruction or damage so that, having regard to the state of
technological development and the cost of implementing any measures, the
measures taken ensure a level of security appropriate to the harm that might result
from such unauthorized or unlawful processing or accidental loss, destruction or
damage in relation to the personal data and personal information and the nature of
the personal data and personal information being protected. If necessary, the parties
will cooperate to document these measures taken.

8.34. Information Security. CONSULTANT represents and warrants that its collection,
access, use, storage, disposal and disclosure of Confidential Information accessed
and/or collected from CITY does and will comply with all applicable federal and state
privacy and data protection laws. In the event of any security breach, CONSULTANT
shall: (a) Provide CITY with the name and contact information for an employee who
shall serve as CITY’s primary security contact and shall be available to assist CITY
twenty-four (24) hours per day, seven (7) days per week as a contact in resolving
obligations associated with a security breach; and (b) Notify CITY of a security breach
as soon as practicable, but no later than twenty-four (24) hours after CONSULTANT
becomes aware of it. Immediately following CONSULTANT’s notification to CITY of
a security breach, the parties shall coordinate with each other to investigate the
security breach. CONSULTANT agrees to fully cooperate with CITY in CITY’s
handling of the matter. CONSULTANT shall use best efforts to immediately remedy
any security breach and prevent any further security breach at CONSULTANT’s own
expense in accordance with applicable privacy rights, laws, regulations and
standards. CONSULTANT agrees to provide, at its expense, up to one year of credit
monitoring services to third parties impacted by any data breach involving the loss of
personally identifiable information.

8.4. Indemnity. CONSULTANT shall defend (with counsel acceptable to CITY), indemnify and hold
CITY harmless from and against all claims, actions, proceedings, losses, costs (including
attorney fees and other charges), liabilities, damages, judgments, settlements, and court
awarded attorney’s fees resulting from, arising out of or related to a security or data breach
unless the breach is proven to be caused solely by CITY. The terms of this section shall survive
termination of this AGREEMENT. For purposes of this provision, “security breach” means any
act or omission that compromises either the security, confidentiality, or integrity of Confidential
Information or the physical, technical, administrative or organizational safeguards put in place by
CONSULTANT or any authorized persons that relate to the protection of the security,
confidentiality or integrity of Confidential Information or a breach or alleged breach of this
AGREEMENT relating to such privacy practices or privacy obligations imposed by any applicable
law.

8.5. Notice and Remedy of Breaches. Each party shall promptly give notice to the other of any
actual or suspected breach by it of any of the provisions of Section 8 of this AGREEMENT,
whether or not intentional, and the breaching party shall, at its expense, take all steps reasonably
requested by the other party to prevent or remedy the breach.

8.6. Enforcement. Each party acknowledges that any breach of any of the provisions of Section 8
of this AGREEMENT may resultin irreparable injury to the other for which money damages would
not adequately compensate. If there is a breach, then the injured party shall be entitled, in
addition to all other rights and remedies which it may have, to have a decree of specific
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performance or an injunction issued by any competent court, requiring the breach to be cured or
enjoining all persons involved from continuing the breach.

9. CONFLICTS OF INTEREST.

10.

9.1.

9.2.

9.3.

9.4.

CONSULTANT shall at all times comply with all federal, state and local conflict of interest laws,
regulations, and policies applicable to public contracts and procurement practices, including but
not limited to California Government Code Section 81000 et seq. (Political Reform Act) and
Section 1090 et seq. CONSULTANT shall immediately disqualify itself and shall not use its official
position to influence in any way any matter coming before the CITY in which the CONSULTANT
has a financial interest as defined in Government Code Section 87103. CONSULTANT
represents that it has no knowledge of any financial interests which would require it to disqualify
itself from any matter on which it might perform services for the CITY.

If, in performing the PROFESSIONAL SERVICES set forth in this AGREEMENT, the
CONSULTANT makes, or participates in, a “governmental decision” as described in Title 2,
Section 18700.3(a) of the California Code of Regulations, or performs the same or substantially
all the same duties for the CITY that would otherwise be performed by a CITY employee holding
a position specified in the department's conflict of interest code, the CONSULTANT shall be
subject to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the CONSULTANT's relevant financial interests.

X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act. Specifically, the CONSULTANT shall file a Fair Political Practices
Commission Form 700 (Assuming Office Statement) within thirty (30) calendar days of the CITY’s
determination that the CONSULTANT is subject to a conflict of interest code. The CONSULTANT
shall also file a Form 700 (Annual Statement) on or before April 1 of each year of the
AGREEMENT, disclosing any financial interests held during the previous calendar year for which
the CONSULTANT was subject to a conflict of interest code.

CITY represents that pursuant to California Government Code Section 1090 et seq., none of its
elected officials, officers, or employees has an interest in this AGREEMENT.

DISPOSITION AND OWNERSHIP OF DOCUMENTS.

10.1.

10.2.

10.3.

All documents, data, studies, drawings, maps, models, photographs and reports prepared by
CONSULTANT under this AGREEMENT, whether paper or electronic, shall become the property
of CITY for use with respect to this PROJECT, and shall be turned over to the CITY upon
completion of the PROJECT or any phase thereof, as contemplated by this AGREEMENT.

Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the right
to reproduce, all written material, drawings, plans, specifications or other work prepared under
this AGREEMENT, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

Other than as stated in sections 10.1 and 10.2 above, each party acknowledges and agrees that
each party is the sole and exclusive owner of all right, title and interest in and to its other services,
products, software, source and object code, specifications, designs, techniques, concepts,
improvements, discoveries, and inventions, including all intellectual property rights thereto,
including without limitation and modifications, improvements or derivative works thereof, created
prior to, or independently, during the term of this Agreement. This Agreement does not affect
the ownership of each party’s pre-existing, intellectual property. Each party further
acknowledges that it acquires no rights under this Agreement to the other party’s pre-existing
intellectual property, other than any limited right explicitly ranted in this Agreement under section
10.1 and 10.2.
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11. INSURANCE

11.1.

11.2.

11.3.

CONSULTANT shall procure and maintain for the duration of the AGREEMENT insurance
against claims for injuries to persons or damages to property which may arise from or in
connection with the performance of the work hereunder and the results of that work by the
CONSULTANT, their agents, representatives, employees or subcontractors. Insurance shall be
placed with insurers with a current A.M. Best’'s rating of no less than “A” and “VII” unless
otherwise approved in writing by the CITY’s Risk Manager.

CONSULTANT’s liabilities, including but not limited to CONSULTANT’s indemnity obligations,
under this AGREEMENT, shall not be deemed limited in any way to the insurance coverage
required herein. All policies of insurance required hereunder must provide that the CITY is
entitled to thirty (30) days prior written notice of cancellation or non-renewal of the policy or
policies, or ten (10) days prior written notice for cancellation due to non-payment of premium.
Maintenance of specified insurance coverage is a material element of this AGREEMENT.

Types and Amounts Required. CONSULTANT shall maintain, at minimum, the following
insurance coverage for the duration of this AGREEMENT:

11.3.1. XICommercial General Liability (CGL). If checked the CONSULTANT shall
maintain CGL Insurance written on an ISO Occurrence form or equivalent providing
coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1,000,000.00 per occurrence and subject
to an annual aggregate of $2,000,000.00. There shall be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs. insured
claims or contractual liability. All defense costs shall be outside the limits of the policy.

11.3.2. XICommercial Automobile Liability. If checked the CONSULTANT shall maintain
Commercial Automobile Liability Insurance for all of the CONSULTANT's
automobiles including owned, hired and non-owned automobiles, automobile
insurance written on an ISO form CA 00 01 12 90 or a later version of this form or an
equivalent form providing coverage at least as broad for bodily injury and property
damage for a combined single limit of $1,000,000.00 per occurrence. Insurance
certificate shall reflect coverage for any automobile (any auto).

11.3.3. XWorkers' Compensation. If checked the CONSULTANT shall maintain Worker’s
Compensation insurance for all of the CONSULTANT's employees who are subject
to this AGREEMENT and to the extent required by applicable state or federal law, a
Workers' Compensation policy providing at minimum $1,000,000.00 employers'
liability coverage. The CONSULTANT shall provide an endorsement that the insurer
waives the right of subrogation against the CITY and its respective elected officials,
officers, employees, agents and representatives.

11.3.4. XIProfessional Liability. If checked the CONSULTANT shall also maintain
Professional Liability (errors and omissions) coverage with a limit of $1,000,000 per
claim and $2,000,000 annual aggregate. The CONSULTANT shall ensure both that
(1) the policy retroactive date is on or before the date of commencement of the Scope
of Services; and (2) the policy will be maintained in force for a period of three years
after substantial completion of the Scope of Services or termination of this
AGREEMENT whichever occurs last. The CONSULTANT agrees that for the time
period defined above, there will be no changes or endorsements to the policy that
increase the CITY's exposure to loss. All defense costs shall be outside the limits of
the policy.

11.3.5. [ICyber Liability. If checked the CONSULTANT shall also maintain Cyber Liability
coverage on an occurrence basis with a limit of $2,000,000 per occurrence or claim
and $2,000,000 annual aggregate. Coverage shall be sufficiently broad to respond
to the duties and obligations as are undertaken by CONSULTANT in this
AGREEMENT and shall include claims involving infringement of intellectual property,
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infringement of copyright, trademark, trade dress, invasion of privacy violations,
information theft, damage to or destruction of electronic information, release of
private information, alteration of electronic information, extortion and network
security. The policy shall provide coverage for breach response costs as well as
regulatory fines and penalties as well as credit monitoring expenses with limits
sufficient to respond to such obligations. All defense costs shall be outside the limits
of the policy.

11.4. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions are the
responsibility of the CONSULTANT and must be declared to and approved by the CITY. At the
option of the CITY, either (1) the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects the CITY, its officers, officials, employees and volunteers, or (2) the
CONSULTANT shall provide a financial guarantee satisfactory to the CITY guaranteeing
payment of losses and related investigations, claim administration, and defense expenses.

11.5. Additional Required Provisions. The commercial general liability and automobile liability
policies shall contain, or be endorsed to contain, the following provisions:

11.5.1. The CITY, its officers, officials, employees, and representatives shall be named as
additional insureds. The CITY's additional insured status must be reflected on
additional insured endorsement form (20 10 1185 or 20 10 1001 and 20 37 1001)
which shall be submitted to the CITY.

11.5.2. The policies are primary and non-contributory to any insurance that may be carried
by the CITY, as reflected in an endorsement which shall be submitted to the CITY.

11.6. Verification of Coverage. CONSULTANT shall furnish the CITY with original certificates and
amendatory endorsements effecting coverage required by this Section 11. The endorsement
should be on forms provided by the CITY or on other than the CITY’s forms provided those
endorsements conform to CITY requirements. All certificates and endorsements are to be
received and approved by the CITY before work commences. The CITY reserves the right to
require complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications at any time.

12. INDEMNIFICATION.

CONSULTANT agrees to indemnify, defend (with counsel acceptable to CITY), and hold harmless the CITY,
and its officers, officials, agents and employees from any and all claims, demands, costs or liabilities that
arise out of, or pertain to, or relate to the negligence, recklessness, or willful misconduct of CONSULTANT,
its employees, agents, and subcontractors in the performance of or failure to perform services or obligations
under this AGREEMENT. CONSULTANT’s duty to indemnify under this section shall not include liability for
damages for death or bodily injury to persons, injury to property, or other loss, damage or expense arising
from the sole negligence or willful misconduct by the CITY or its elected officials, officers, agents, and
employees. CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this AGREEMENT. The PARTIES expressly agree that any payment, attorney's fees, costs or expense CITY
incurs or makes to or on behalf of an injured employee under the CITY's self-administered workers'
compensation is included as a loss, expense, or cost for the purposes of this section, and that this section
will survive the expiration or early termination of this AGREEMENT.

13. SUBCONTRACTORS.

13.1. The CONSULTANT’s hiring or retaining of third parties (i.e. subcontractors) to perform services
related to the PROJECT is subject to prior approval by the CITY.

13.2. All contracts entered into between the CONSULTANT and its subcontractor shall also provide
that each subcontractor shall obtain insurance policies which shall be kept in full force and effect
during any and all work on this PROJECT and for the duration of this AGREEMENT. The
CONSULTANT shall require the subcontractor to obtain, all policies described in Section 11 in

Agreement modified 6/1/2021 Page 8 of 12 City Attorney approved template Sept. 2018



the amounts required by the CITY, which shall not be greater than the amounts required of the
CONSULTANT.

13.3. In any dispute between the CONSULTANT and its subcontractor, the CITY shall not be made a
party to any judicial or administrative proceeding to resolve the dispute. The CONSULTANT
agrees to defend and indemnify the CITY as described in Section 12 of this AGREEMENT should
the CITY be made a party to any judicial or administrative proceeding to resolve any such
dispute.

14. NON-DISCRIMINATION.

CONSULTANT shall not discriminate against any employee or applicant for employment because of sex,
race, color, age, religion, ancestry, national origin, military or veteran status, disability, medical condition,
genetic information, gender expression, marital status, or sexual orientation. CONSULTANT shall take
affirmative action to insure that applicants are employed and that employees are treated during employment
without regard to their sex, race, color, age, religion, ancestry, national origin, military or veteran status,
disability, medical condition, genetic information, gender expression, marital status, or sexual orientation and
shall make reasonable accommodation to qualified individuals with disabilities or medical conditions. Such
action shall include, but not be limited to the following: employment, upgrading, demotion, transfer,
recruitment, or recruitment advertising, layoff or termination, rates of pay or other forms of compensation,
and selection for training, including apprenticeship. CONSULTANT agrees to post in conspicuous places
available to employees and applicants for employment any notices provided by CITY setting forth the
provisions of this non-discrimination clause.

15. NOTICES.

All communications to either party by the other party shall be delivered to the persons listed below. Any such
written communications by mail shall be conclusively deemed to have been received by the addressee five
(5) calendar days after the deposit thereof in the United States mail, postage prepaid and properly addressed
as noted below.

Joseph Lim, Community Development Director Ron Beehler
City of Solana Beach EsGil
635 S. Highway 101 9329 Chesapeake Drive, Suite 268
Solana Beach, CA 92075 San Diego, CA 92123

16. ASSIGNABILITY.

This AGREEMENT and any portion thereof shall not be assigned or transferred, nor shall any of the
CONSULTANT’s duties be delegated or sub-contracted, without the express written consent of the CITY.

17. RESPONSIBILITY FOR EQUIPMENT.

CITY shall not be responsible nor held liable for any damage to persons or property consequent upon the
use, misuse, or failure of any equipment used by CONSULTANT or any of CONSULTANT’s employees or
subcontractors, even if such equipment has been furnished, rented, or loaned to CONSULTANT by CITY.
The acceptance or use of any such equipment by CONSULTANT, CONSULTANT’s employees, or
subcontractors shall be construed to mean that CONSULTANT accepts full responsibility for and agrees to
exonerate, indemnify and hold harmless CITY from and against any and all claims for any damage
whatsoever resulting from the use, misuse, or failure of such equipment.

18. CALIFORNIA LAW; VENUE.

This AGREEMENT shall be construed and interpreted according to the laws of the State of California. Any
action brought to enforce or interpret any portion of this AGREEMENT shall be brought in the county of San
Diego, California. CONSULTANT hereby waives any and all rights it might have pursuant to California Code
of Civil Procedure Section 394.
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19. COMPLIANCE WITH LAWS.

The Consultant shall comply with all laws, ordinances, regulations, and policies of the federal, state, and
local governments applicable to this AGREEMENT whether now in force or subsequently enacted. This
includes maintaining a City of Solana Beach Business Certificate.

20. ENTIRE AGREEMENT.

This AGREEMENT sets forth the entire understanding of the PARTIES with respect to the subject matters
herein. There are no other understandings, terms or other agreements expressed or implied, oral or written,
except as set forth herein. No change, alteration, or modification of the terms or conditions of this
AGREEMENT, and no verbal understanding of the PARTIES, their officers, agents, or employees shall be
valid unless agreed to in writing by both PARTIES.

21. NO WAIVER.

No failure of either the City or the Consultant to insist upon the strict performance by the other of any
covenant, term or condition of this AGREEMENT, nor any failure to exercise any right or remedy consequent
upon a breach of any covenant, term, or condition of this AGREEMENT shall constitute a waiver of any such
breach of such covenant, term or condition.

22, SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of this AGREEMENT shall not render any other
provision unenforceable, invalid, or illegal.

23. DRAFTING AMBIGUITIES.

The PARTIES agree that they are aware that they have the right to be advised by counsel with respect to
the negotiations, terms and conditions of this AGREEMENT, and the decision of whether or not to seek
advice of counsel with respect to this AGREEMENT is a decision which is the sole responsibility of each
Party. This AGREEMENT shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the AGREEMENT.

24, CONFLICTS BETWEEN TERMS.

If an apparent conflict or inconsistency exists between the main body of this AGREEMENT and the Exhibits,
the main body of this AGREEMENT shall control. If a conflict exists between an applicable federal, state, or
local law, rule, regulation, order, or code and this AGREEMENT, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this AGREEMENT, the Exhibits, and
laws, rules, regulations, orders, or codes are not deemed conflicts, and the most stringent requirement shall
control. Each Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this AGREEMENT.

25. EXHIBITS INCORPORATED.
All Exhibits referenced in this AGREEMENT are incorporated into the AGREEMENT by this reference.

26. SIGNING AUTHORITY.

26.1. The representative for each Party signing on behalf of a corporation, partnership, joint venture,
association, or governmental entity hereby declares that authority has been obtained to sign on
behalf of the corporation, partnership, joint venture, association, or entity and agrees to hold the
other Party or PARTIES hereto harmless if it is later determined that such authority does not
exist.

26.2. [ ]If checked, a proper notary acknowledgement of execution by CONSULTANT must be
attached.
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27. WAIVER OF CONSEQUENTIAL DAMAGES.

Neither party shall have any claim or right against the other, whether in contract, warranty, tor (including
negligence), strict liability or otherwise, for any special, indirect, incidental, or consequential damages of any
king or nature, whatsoever, such as but not limited to loss of revenue, loss of profits on revenue, loss of
customers or contracts, loss of use of equipment or loss of data, work interruption, increased cost of work or
cost of any financing, howsoever, caused, even if same were reasonable foreseeable; provide, however, the
forgoing shall not apply to with respect to indemnity obligation under the AGREEMENT.

IN WITNESS WHEREOF, the PARTIES hereto have executed this AGREEMENT the day and year
first hereinabove written.

CITY OF SOLANA BEACH, a municipal CONSULTANT, a Corporation
corporation
By: By:
City Manager, Gregory Wade Signature
Tom Wilkas

Chief Financial Officer

ATTEST:

City Clerk. Angela lvey

APPROVED AS TO CONTENT:

Joseph Lim, Community Development Director

APPROVED AS TO FORM:

City Attorney, Johanna N. Canlas
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EXHIBIT “A”
SCOPE OF SERVICES AND FEE
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SECTION F

Pricing

COST OF SERVICES
We propose both Hourly and Fixed Fee pricing options to the City as follows:

HOURLY SERVICES

All services will be provided on an hourly basis utilizing the billing rates included in the Labor Rate
Schedule included below.

BUILDING SERVICES ADMINISTRATION

Building Official services will be provided on an as-needed basis, and billed at the hourly rates by
classification detailed in the Labor Rates Schedule below.

BUILDING PLAN CHECK

Comprehensive building plan check services are provided for 55% of the City’s adopted plan check
fee for the specific project. Costs for expedited plan check services will be 1.5 times the regular fee and
the proposed plan review completion times will be reduced by half.

BUILDING INSPECTION

Building inspection services will be provided on an as-needed basis, and billed at the hourly rates by
classification detailed in the Labor Rates Schedule below.

BUILDING COUNTER OPERATIONS (AS NEEDED)

Permit technician services will be provided on an as-needed basis, and billed at the hourly rates by
classification detailed in the Labor Rates Schedule below.

PRELIMINARY PROJECT REVIEWS RELATED TO DISCRETIONARY PERMIT PROCESSING
(AS NEEDED)

As-needed services for preliminary project reviews related to discretionary permit processing will be
provided at the City’s request, and will be billed at the hourly rates by classification detailed in the Labor
Rates Schedule below.

BACK-UP TO CITY CODE ENFORCEMENT OFFICER (AS NEEDED)

As-needed back-up services for the City’s Code Enforcement Officer will be provided at the City’s
request, and will be billed at the hourly rates by classification detailed in the Labor Rates Schedule
below.



FIXED FEE SERVICES

Under this option the following services will be provided to the City and paid as 55% of the total monthly
building department plan review and permit fees determined as per the City’s adopted fee schedule:

e  Building inspection services to provide next workday inspections for all inspection requests.

e  Building plans examination services as needed.

e  Certified Access Specialists, CASp’s, as needed.

e  Building Official to perform mandated duties of a Building Official, on-call as needed.

e  Maintenance of public information documents to assist permit applicants and permit holders.

e  Participate in and represent the City before local Building Safety professional organizations.

e Additional related services to be charged hourly in addition to proposed percentage of building
department plan review and permit fees.

LABOR RATES SCHEDULE

The labor rates shown in the table below will be utilized for all services provided on an hourly basis,
where the use of a percentage of the permit fee or plan check fee is not applicable, or when other related
services are requested.

EsGil will bill the City in arrears for services performed, following the end of the month during which the
services were actually provided, and will provide detailed information in the invoice pertaining to those
services.

CLASSIFICATION HOURLY RATE

CASp Certified Plans Examiner 105.00
LEED Certified Plans Examiner 95.00
Licensed Engineer Plans Examiner (Civil, Structural, Mechanical, Electrical) 125.00
Fire Plans Examiner 100.00
Building Official 125.00
ICC Certified Building Inspector 85.00-100.00**
ICC Certified Plans Examiner 95.00
ICC Certified Fire Inspector 95.00
Permit Technician 72.00
Clerical Support 45.00

** Billing rate varies based on certification level and experience of selected inspector.

Rates are increased by a factor of 1.5 for overtime, and for holiday and weekend assignments.



STAFF REPORT
CITY OF SOLANA BEACH

TO: Honorable Mayor and City Councilmembers

FROM: Gregory Wade, City Manager

MEETING DATE: June 9, 2021

ORIGINATING DEPT: Community Development Department

SUBJECT: Public Hearing — Request for a Modification to the

Approved DRP/SUB/TPM for an Eight Lot Subdivision at
512, 516, 524, 538 S. Nardo Avenue (Applicant: Ocean
Ranch Estates, LLC, Case No.: MOD20-003 Resolution
2021-054)

BACKGROUND:

The Applicant, Ocean Ranch Estates, LLC, is requesting a modification to the Council
approval of a Major Subdivision (SUB)/Tentative Parcel Map (TPM) and a Development
Review Permit (DRP), to subdivide the existing 4.2 acre (gross) parcel into eight individual
single-family residential lots. The project was approved with the adoption of Resolution
2019-046 on April 24, 2019. The property is zoned Low Residential (LR) and is within the
Scaled Residential Overlay Zone (SROZ) and the Hillside Overlay Zone (HOZ).

The proposed modification would include relocating the proposed 8-inch sewer main from
Bell Ranch Road and Nardo Avenue to a 20-foot-wide sewer easement southward along
the common property line between Lots 2 and 3 of the Ocean Ranch Subdivision to
connect to the existing sewer main in Nardito Lane. The proposed modification also
includes adding new roadside infiltration swales and basin along Bell Ranch Road to treat
run-off during phase one of the project. The infiltration swales and basin would be
privately maintained by the homeowner’s association (HOA) of the subdivision for the life
of the subdivision.

The issue before the Council is whether to approve, approve with conditions, or deny the
Applicant’s request for a DRP/SUB/TPM modification as contained in Resolution 2021-
054 (Attachment 1).

CITY COUNCIL ACTION:

AGENDA ITEM # B.1.
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DISCUSSION:

The proposed modification would include the relocation of the proposed 8-inch sewer
main for the project from the center of Bell Ranch Road and Nardo Avenue to a 20-foot-
wide sewer easement between Lots 2 and 3 of the Ocean Ranch Subdivision and
between 612 and 618 Nardito Lane (Assessor’s Parcel Numbers 298-121-35 and 298-
121-36) in order to connect to the existing sewer line within Nardito Lane. Plans illustrating
the proposed modifications have been provided in Attachment 2. The property owners of
612 and 618 Nardito Lane have signed an agreement (Attachment 3) to allow the sewer
line to be constructed on their property through an easement. In addition, new roadside
infiltration swales along Bell Ranch Road and an infiltration basin in front of Lot 2 would
be constructed during phase one of the project to treat run-off. The infiltration swales and
basin would be privately maintained by the homeowner’s association (HOA) of the
subdivision for the life of the subdivision.

The site plan below shows the proposed location of the sewer easement:
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The proposed roadside infiltration swales and the proposed infiltration basin in front of Lot
2 are shown in the following plan:
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It should be noted that since the date of the original approval, the Applicant and their
Engineer have looked at the proposed grading quantities in more detail and determined
that the total for the project, including the proposed modifications, would be approximately
1,200 cubic yards less than originally approved. The proposed grading, including that
required for the proposed modification, would remain balanced and no import/export is
proposed.

In accordance with Section 17.68.040 (Development Review Permits) of the City of
Solana Beach Municipal Code, the Council can make the required findings to approve a
modification with specific attention to the following development review criterion set forth
in Solana Beach Municipal Code Section 17.68.040.F and required under Development
Review Permit Finding Number One (17.68.040.H.1):

The proposed development complies with the following development review criterion
set forth in Solana Beach Municipal Code Section 17.68.040.F:

Grading: To the extent feasible, natural topography and scenic features of
the site shall be retained and incorporated into the proposed development.
Any grading or earth-moving operations in connection with the proposed
development shall be planned and executed so as to blend with the existing
terrain both on and adjacent to the site. Existing exposed or disturbed slopes
shall be landscaped with native or naturalized non-native vegetation and
existing erosion problems shall be corrected.

The proposed modification would reduce the total grading quantity from 4,800 cubic yards
of cut and fill to 3,600 cubic yards of cut and fill onsite. As previously noted, the proposed
modifications would also relocate the sewer connection from the center of Bell Ranch
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Road and Nardo Avenue to instead run between Approved Lots 2 and 3 and 612 and 618
Nardito Lane to connect to the existing line within Nardito Lane and would also install new
roadside infiltration swales along Bell Ranch Road and an infiltration basin located in front
of Lot 2 to be installed during phase one of the project. The HOA will maintain the
infiltration swales and basin for the life of the subdivision. No other changes to the grading
that was approved with the original project approval are proposed.

Staff has prepared draft findings for approval of the project in the attached Resolution
2021-054 for Council’'s consideration based upon the information in this report. The
Applicant shall provide for and adhere to the conditions of the original project approval of
Resolution 2019-046. Additional project conditions from the Planning, Engineering and
Fire Departments have been incorporated in the attached Resolution 2021-054. In
conclusion, the proposed project, as conditioned, could be found to be consistent with the
Zoning regulations and the General Plan.

The Council may direct Staff to modify the Resolution to reflect the findings and conditions
it deems appropriate as a result of the Public Hearing process. If the Council determines
the project is to be denied, Staff will prepare a Resolution of Denial for adoption at a
subsequent Council meeting.

PUBLIC HEARING NOTICE:

Notice of the City Council Public Hearing was published in the San Diego Union Tribune
more than 10 days prior to the public hearing. The same public notice was mailed to
property owners and occupants within 300 feet of the proposed project site, more than 10
days prior to the planned Public Hearing date of June 9, 2021. Staff has not received any
emails, letters or calls in support or opposition of the proposed modification as of the date
this report was written.

CEQA COMPLIANCE:

An Initial Study/Mitigated Negative Declaration IS/MND and Mitigation Monitoring and
Reporting Program MMRP was approved with the adoption of Resolution 2019-046 when
the project was approved on April 24, 2019. The proposed modifications would not be
out of the scope of work that was evaluated under the IS/MND and no additional review
was required under the California Environmental Quality Act (CEQA).

FISCAL IMPACT: N/A

WORK PLAN: N/A

OPTIONS:
e Approve the proposed modification by adopting Resolution 2021-054;

e Approve modification by adopting Resolution 2021-054 with changes as deemed
appropriate by City Council; or,
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e Deny the request to amend the project and direct Staff to bring back a Resolution
of denial to a later City Council meeting date.

DEPARTMENT RECOMMENDATION:

The proposed project meets the minimum objective requirements under the SBMC, is
consistent with the General Plan and may be found, as conditioned, to meet the
discretionary findings to approve a modification to the approved DRP and SUB/TPM.
Therefore, Staff recommends that the City Council:

1. Conduct the Public Hearing: Open the Public Hearing, Report Council disclosures,
Receive public testimony, Close the Public Hearing.

2. If the City Council makes the requisite findings and approves the project, adopt
Resolution 2021-054 conditionally approving a modification to the DRP and
SUB/TPM to relocate the proposed 8-ince sewer line into a newly proposed
easement and add roadside infiltration swales along Bell Ranch Road and an
infiltration basin in front of Lot 2 during phase one of the project on property at 512
through 538 South Nardo Avenue, Solana Beach.

CITY MANAGER’S RECOMMENDATION:

Approve Department Recommendation

= T

/
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- I,
i

C}/egory Wade, City Manager

Attachments:

1. Resolution No. 2021-054
2. Revised Plans
3. Sewer Easement Agreement



RESOLUTION 2021-054

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SOLANA BEACH, CALIFORNIA, CONDITIONALLY
APPROVING A MODIFICATION TO A PREVIOUSLY
APPROVED DEVELOPMENT REVIEW PERMIT, AND MAJOR
SUBDIVISION/TENTATIVE PARCEL MAP TO CREATE EIGHT
NEW SINGLE FAMILY PARCELS AT 512-538 NARDO
AVENUE.

APPLICANT: Ocean Ranch Estates, LLC
CASE NO.: MOD20-003

WHEREAS, Ocean Ranch Estates, LLC (hereinafter referred to as “Applicant”) has
submitted a request for modification to the original project approval of a Development
Review Permit (DRP), and a Major Subdivision/Tentative Parcel Map at 512- 538 Nardo
Avenue, pursuant to Title 17 (Zoning), of the Solana Beach Municipal Code (SBMC); and

WHEREAS, the original project was approved on April 24, 2019 at a City Council
Public Hearing; and

WHEREAS, on June 9, 2021, the City Council held a duly noticed Public Hearing to
consider minor modifications to the project; and

WHEREAS, the Public Hearing was conducted pursuant to the provisions of SBMC
17.72.030 of the Solana Beach Zoning Ordinance; and

WHEREAS, at the Public Hearing, the City Council received and considered
evidence concerning the request for a modification; and

WHEREAS, an Initial Study/Mitigated Negative Declaration IS/MND and Mitigation
Monitoring and Reporting Program MMRP was approved with the adoption of Resolution
2019-046 when the project was approved on April 24, 2019; and

WHEREAS, the proposed modifications would not be out of the scope of work that
was evaluated under the IS/MND and no additional review was required under the
California Environmental Quality Act (CEQA); and

WHEREAS, this decision is based upon the evidence presented at the Hearing, and
any information the City Council gathered by viewing the site and the area as disclosed
at the hearing.

NOW THEREFORE, the City Council of the City of Solana Beach, California, does
resolve as follows:

1. That the foregoing recitations are true and correct.

2. That the request for a modification to relocate the proposed 8-inch sewer line from
Bell Rach Road and Nardo Avenue to be located in a 20-foot-wide sewer easement
between approved Lots 2 and 3 of the Ocean Ranch Subdivision and between 612
and 618 Nardito Lane in order to connect to the existing sewer line in an Nardito

ATTACHMENT 1
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Lane and install new roadside infiltration swales along Bell Ranch Road and an
infiltration basin in front of Lot 2 of the approved subdivision in order to treat run-
off from phase one of the project with the following conditions applicable to the
proposed modification:

3. FINDINGS:

A.

In accordance with Section 17.68.040 (Development Review Permits) of the
City of Solana Beach Municipal Code, the Council can make the required
findings to approve a modification with specific attention to the following
development review criteria set forth in Solana Beach Municipal Code Section
17.68.040.F and required under Development Review Permit Finding
Number One (17.68.040.H.1):

The proposed development complies with the following development
review criteria set forth in Solana Beach Municipal Code Section
17.68.040.F:

e. Grading: To the extent feasible, natural topography and scenic

features of the site shall be retained and incorporated into the
proposed development. Any grading or earth-moving operations in
connection with the proposed development shall be planned and
executed so as to blend with the existing terrain both on and
adjacent to the site. Existing exposed or disturbed slopes shall be
landscaped with native or naturalized non-native vegetation and
existing erosion problems shall be corrected.

The proposed modification would reduce the total grading quantity
from 4,800 cubic yards of cut and fill to 3,600 cubic yards of cut and
fill onsite. The proposed modifications would also relocate the
sewer connection from the center of Bell Ranch Road and Nardo
Avenue to instead run between Approved Lots 2 and 3 and 612
and 618 Nardito Lane to connect to the existing line within Nardito
Lane. The property owners at 612 and 618 Nardito have signed
an agreement to allow a sewer easement on their property. In
addition, new roadside infiltration swales would be installed along
Bell Ranch Road and an infiltration basin located in front of Lot 2
will remain for the life of the subdivision in order to treat run-off and
will be installed during phase one of the project. The HOA will
maintain the infiltration swales and basin for the life of the
subdivision. No other changes to the grading that was approved
with the original project approval are proposed.

4. CONDITIONS: Prior to use or development of the property in reliance on this
permit, the Applicant shall provide for and adhere to all the conditions of the original
project approval of Resolution 2019-046 unless otherwise revised below.
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A. Community Development Department Conditions:

Building Permit plans must be in substantial conformance with the plans
presented to the City Council on June 9, 2021 and located in the project
file dated June 1, 2021.

B. Engineering Department Conditions:

Prior to the recordation of the final Map, the Applicant shall construct a
roadside drainage bio-swale along south side of Bell Ranch Road as well
as a separate Bio-detention basin in Lot 2 as shown in the amended
Tentative Map to the Satisfaction of the City Engineer.

a. Prior to the Recordation of the final Map, the Applicant shall record
an Encroachment Maintenance Removal Agreement (EMRA) with
the County of San Diego. The EMRA shall be accompanied with a
scaled drawing that clearly shows the “encroachments” in the right-
of-way. The latest Title Report of the property is also required. The
EMRA shall be recorded against this property for all improvements
in the Public Right-Of-Way.

Resolution 2019-046 Condition C.XX shall be deleted and replaced with
the following condition:

Prior to recordation of the final map, the Applicant shall construct the
sanitary sewer for this subdivision as shown on the preliminary grading
plan & tentative map. The Applicant shall grant a 20 ft wide sewer
easement along the common property line between Lot number 2 and Lot
number 3. Additionally, the Applicant shall grant a 20 feet wide easement
along the common property line of 612 Nardito & 618 Nardito Ln as shown
on the amended tentative map submitted on January 19, 2021 to the
satisfaction of the City Engineer.

C. Fire Department Conditions:

ACCESS ROAD MINIMUM DIMENSIONS: Fire apparatus access roads
shall have an unobstructed improved width of not less than 20 feet; curb
line to curb line, and an unobstructed vertical clearance of not less than
13 feet 6 inches. Exception: Single-Family residential driveways; serving
no more than two single-family dwellings, shall have minimum of 16 feet,
curb line to curb line, of unobstructed improved width. Access roads shall
be designed and maintained to support the imposed loads of not less than
75,000 pounds and shall be provided with an approved paved surface to
provide all-weather driving capabilities.
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DEAD ENDS: All dead-end fire access roads in excess of 150 feet in
length shall be provided with an approved area for turning around fire
apparatus. A cul-de-sac shall be provided in residential areas where the
access roadway serves more than four (4) structures. The minimum
unobstructed paved radius width for a cul-de-sac shall be 36 feet in
residential areas with no parking.

RESPONSE MAPS: Any new development, which necessitates updating
of emergency response maps by virtue of new structures, hydrants,
roadways or similar features, shall be required to provide map updates in
one of the following formats (AutoCad DWG, DXF, ESRI shapefile, ESRI
personal geodatabase, or XML format) and shall be charged a reasonable
fee for updating all response maps.

CONSTRUCTION MATERIALS: Prior to delivery of combustible building
construction materials to the project site, all of the following conditions
shall be completed to the satisfaction of the Fire Department:

a. All wet and dry utilities shall be installed and approved by the
appropriate inspecting department or agency;

b. As a minimum, the first lift of asphalt paving shall be in place to
provide a permanent all weather surface for emergency vehicles; and

c. Water supply for fire protection (fire hydrants and standpipes) shall be
installed, in service and accepted by the Fire Department and
applicable water district.

POSTING OR STRIPING ROADWAYS “NO PARKING FIRE LANE”: Fire
Department access roadways, when required, shall be properly identified
as per Solana Beach Fire Department standards. The means by which
fire lanes are designated shall be maintained in a clean and legible
condition at all times and be replaced or repaired when necessary to
provide adequate visibility.

OBSTRUCTION OF ROADWAYS DURING CONSTRUCTION: All
roadways shall be a minimum of 20 feet in width during construction and
maintained free and clear, including the parking of vehicles, in accordance
with the California Fire Code and the Solana Beach Fire Department.

FIRE HYDRANTS AND FIRE FLOWS: The Applicant shall provide fire
hydrants of a type, number, and location satisfactory to the Solana Beach
Fire Department. A letter from the water agency serving the area shall be
provided that states the required fire flow is available. Fire hydrants shall
be of a bronze type. Multi-family residential or industrial fire hydrants shall
have two (2) 4” inch and two (2) 2 742" inch NST outlets. Residential fire
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hydrants shall have one (1) 4” inch NST outlet, and one (1) 2 72” inch NST
outlets.

5. ENFORCEMENT: Pursuant to SBMC 17.72.120(B) failure to satisfy any and all of
the above-mentioned conditions of approval is subject to the imposition of
penalties as set forth in SBMC Chapters 1.16 and 1.18 in addition to any applicable
revocation proceedings.

6. EXPIRATION: The approval of the modification for the project will expire 24
months from the date of this approval, unless the Applicant has obtained building
permits and have commenced construction prior to that date, and diligently
pursued construction to completion. An extension of the application may be
granted by the City Council.

7. INDEMNIFICATION AGREEMENT: The Applicant shall defend, indemnify, and
hold harmless the City, its agents, officers, and employees from any and all claims,
actions, proceedings, damages, judgments, or costs, including attorney’s fees,
against the City or its agents, officers, or employees, relating to the issuance of
this permit including, but not limited to, any action to attack, set aside, void,
challenge, or annul this development approval and any environmental document
or decision. The City will promptly notify the Applicant of any claim, action, or
proceeding. The City may elect to conduct its own defense, participate in its own
defense, or obtain independent legal counsel in defense of any claim related to
this indemnification. In the event of such election, the Applicant shall pay all of the
costs related thereto, including without limitation reasonable attorney’s fees and
costs. In the event of a disagreement between the City and Applicant regarding
litigation issues, the City shall have the authority to control the litigation and make
litigation related decisions, including, but not limited to, settlement or other
disposition of the matter. However, the Applicant shall not be required to pay or
perform any settlement unless such settlement is approved by the Applicant.

NOTICE TO APPLICANT: Pursuant to Government Code Section 66020, you are
hereby notified that the 90-day period to protest the imposition of the fees, dedications,
reservations or other exactions described in this Resolution commences on the
effective date of this res<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>